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Disclaimer 

 

Team ProBono India has made all efforts to summarize the cases from original 

cases retrieved from AIR, SCC, Manupatra and other leadings databases. For 

some cases, team has tried to summarize cases from the available sources as 

they could not find original ones. 



 

FOREWORD 
 

The discipline of law touches upon different facets of human life and its interaction with 

socio-political institutions. Law regulates the behaviour of the individual and defines the 

scope and power of institutions responsible for promoting and protecting the rights of 

individuals. In pursuant to this, the Constitution sits at the apex to guide all laws and 

regulations. The Constitution spells out the rights of the individual and obligations of the 

State towards the fulfilment of the inalienable and non-negotiable claims of the individuals. 

The Constitution is bases on the idea of descriptive and prescriptive. Under the descriptive 

idea, it describes the power and functions of the institutions. For prescriptive, it lays down the 

basic norms binding on all, institutions and individuals alike.  

 

The unconventional scheme of the scripting the foundational text gets reflected in the 

definition of ‘State’ under the Part III of the Constitution of India. The idea underlying the 

definitional clause is to spell out the scope of the ‘State’ clearly for the subjects of the rights. 

But, the attempt to describe the expression in an economic manner has defeated the purpose 

of ‘definition’ and resulted in numerous judicial pronouncements in relation to ‘other 

authorities’.  

 

Since the commencement of the Constitution, the Supreme Court has been petitioned to give 

interpretation to the term ‘other authorities’ provided under Article 12 of the Constitution. In 

the last seven decades, the Court has interpreted the language of ‘Article 12’ in furtherance of 

the scheme of the rights and responsibilities enshrined under the Constitution. The journey of 

seven decades has been aptly articulated in the present work ‘Compilation of Selected Cases 

on Article 12’ by a team of a researcher under the stewardship of Dr. Kalpeshkumar L 

Gupta, Founder, ProBono India.  

 

The narrative developed by the judiciary in relation to ‘State’ is a major area of study and 

research in law school. Considering the scattered research work on this topic, the research 

work undertaken by Dr. Kalpeshkumar deserves special accolades and will serve as a 

valuable knowledge repository in the discourse of Constitutional Law.  

 

The herculean task of identifying the relevant judicial pronouncements and presenting them 

in chronological manner narrates the credentials of the students’ volunteers engaged in this 

academic endeavour. I have been informed that the researchers have been drawn from 



different parts of the country and are not acquainted with each other. Pertinently, they 

coordinated the entire research work without knowing each other in an incredible manner and 

produced highly accomplished documents for law researchers under the able guidance of Dr. 

Kalpeshkumar.  

 

I congratulate Dr. Kalpeshkumar for making immense contribution in building the culture of 

legal research in India. He is well-known for his perseverance and determination for the 

cause of downtrodden. I firmly believe that this compilation will receive unprecedented 

readership and will make the reading of the Constitutional Law easier and lucid for the law 

researchers.  

 

I extend my best wishes to Dr. Kalpeshkumar L. Gupta, Yashwardhan Bansal (Student Co-

ordinator), and other student members that are part of this project. I hope that this book 

liberates the readers and leaves them with ideas to ponder upon.  

 

Prof. (Dr.) Uday Shankar 

Professor & Registrar 

Hidayatullah National Law University, Raipur 

   

https://hnlu.ac.in/
https://hnlu.ac.in/


PREFACE 

“The Future Depends on What You Can Do Today.” 

- Shri. M. K. Gandhi 

India is an amalgamation of cultures and belief systems like a rainbow filled with different 

colours. When such diversity cohabits there is an eminent need for robust yet flexible laws 

which could accommodate it in harmony and peace. The Constitution of India is one such 

document that provides for the required principles and laws to support the co-existence of 

such a diverse population. The state plays an important role when it comes to the 

determination and regulation of rights and duties of such diversity. The Constitution of India 

within ‘Article 12’ provides for State and explains the bodies that shall be included within the 

ambit of it. Seven decades have passed since the proclamation of the Constitution of India and 

the term state has expanded to bring out the true sense of it. The judiciary has played a cardinal 

role in the interpretation and inventing the horizon of this term. Organizations and individuals 

falling within the ambit of this article are embedded with wide powers and immunities. To 

check abuse of these powers and immunities it is important that just the appropriate 

organizations are entitled as stated within this article. 

The compilation enunciates upon state and projects the expansion of this term. Individuals 

from different parts of the country came together to help showcase the importance of passion 

and patience. Dr. Kalpeshkumar L Gupta (Founder, ProBono India) the pioneer in the 

field of the law enlightened us with the idea of creating a compilation, and with the help of 

various enthusiastic volunteers, this project has been successfully compiled. The process of 

coming together, learning, and then sharing knowledge is what helps knowledge grow in its 

true sense, and this project forwards this method of learning. It was Dr. Kalpeshkumar who 

proposed the idea of developing and launching a series of case compilations under the 

ProBono India banner. 

The case compilation has been titled “Compilation of Selected Cases on Article 12”. The 

topic was chosen as it is cardinal for one to understand the state which forms the legislative 

body in India. State bodies form, amend, and repeals legislations to discharge their function 

and meet the demands of evolving society. It helps diversity co-inhabit in peace and harmony. 

It helps in tackling challenges that one faces on a large scale. The compilation is the result of 

the hard work and determination of fourteen students pursuing law in different institutes 

situated in different corners of India. The enthusiasm and compassion of these students under 

the guidance of the pioneer Dr. Kalpeshkumar kept the project alive and developing while it 



was in the process of development. Sir kept us motivated and determined through the period 

of the compilation of this project. 

The project began with me being appointed as a student coordinator of this exemplary 

compilation of ProBono India Case Compilation which was indeed a pleasure and a learning 

experience for me. This is the third case compilation project that I am part of and second one 

as the student coordinator. This project is closer to my heart than any other as the team worked 

together towards tracing the evolution of the constitution of India to a great extent. It was a 

sheer pleasure for me to work and share this project with a like-minded and talented group of 

people.  Here’s an introduction to my beloved team: 

1. Deveshi Gupta (UPES, Dehradun) 

2. Kavya T (SOEL, TNDALU Chennai, Chennai) 

3. Prakhar Dubey (UPES, Dehradun) 

4. P. Thilagavathi (SOEL, TNDALU, Chennai) 

5. Rishi Raj (Symbiosis Law School, Noida) 

6. Rishav Khetan (Christ (Deemed to be University) Bangalore) 

7. Sakshi Agrawal (Indore Institute of Law, Indore) 

8. Sivadharshini A. P. (SOEL, TNDALU, Chennai) 

9. Unnati Nigam (UPES, Dehradun) 

10. Urmi Shah (Gujarat National Law University, Gandhinagar) 

11. Vansh Dhoka (Christ (Deemed to be University), Bengaluru) 

12. Varnika Verma (Chanakya Law College, Kumaun University) 

13. Vinitha E (SOEL, TNDALU, Chennai) 

The project was completed through the learning of each individual in the compilation didn’t 

which was a key learning from the initiative. The idea that Dr. Kalpeshkumar wanted all of 

us to understand as stated by Sir Henry Ford was “Coming together is a beginning. Keeping 

together is progress. Working together is a success." With the idea of teamwork, it was the 

importance of working with minimal resources, and achieving the most is what he wanted to 

teach us. I am thankful to the team and Dr. Kalpeshkumar for the never-ending support and 

hard work. 

 

We hope our effort inspires greater creations! 

 

On behalf of the Team ProBono India, 

Yashwardhan Bansal 

(Coordinator & Assistant Editor) 
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CASE NO. 1 

MOHAMMAD YASIN 

V. 

TOWN AREA COMMITTEE, JALALABAD & 

ANOTHER 

(AIR 1952 SC 115) 

TOWN AREA COMMITTEE UNDER ARTICLE 12 
 

ABSTRACT 

Part III (Article 12-35) of the Indian Constitution deals with the fundamental rights.  

fundamental rights are the rights guaranteed to all the citizens of the nation. These rights apply 

globally to every citizen residing in the country irrespective of their gender, religion, caste etc. 

They are laws which require high degree of protection from the government and they should 

not be violated by the government. These rights cannot be enforceable against private entities 

and individuals. Article 12 of the Indian Constitution gives the definition and extended 

significance to the term ‘state’ occurring in Article 13(2) or any other provision concerning 

fundamental rights. It is very important to know what bodies fall under the definition of a state. 
 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Petition No. 132 of 1951 

Jurisdiction : Supreme Court of India 

Case Decided on : February 27, 1952 

Judges : 

Justice M. Patanjali Sastri, Justice Sudhi Ranjan Das, 

Justice Mehr Chand Mahajan, Justice B K Mukherjea, 

Justice N Chandrasekhara Aiyer 

Legal Provisions Involved : Constitution of India, Article 12, 32 

Case Summary Prepared By : 
Unnati Nigam,                                                               

UPES, Dehradun 

 

2. BRIEF FACTS OF THE CASE 

The petitioner is a wholesale dealer in fresh vegetables and fruits in the town of Jalalabad in 

the district of Muzaffarnagar in the state of Uttar Pradesh, and he claims to have been doing so 

for the last 7 years or so at his store in Jalalabad. The vegetable and fruit producers would bring 
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their wares to town and have them auctioned off through any vegetable merchant of their 

choice, who would charge one anna in rupees as a fee. The respondent Committee, a Town 

Area Committee, has framed certain bye-laws under which all right and power to levy or collect 

commission on the sale or purchase of vegetables and fruits within the town limits vest in the 

respondent Committee or any other agency appointed by the Committee, and no one other than 

the respondent Committee is authorized to deal in wholesale vegetables and fruits and collect 

the commission thereof in any place and in any event. The respondent Committee allegedly 

awarded the contract for the sale of vegetables and fruits and the collection of commissions for 

the current year to the respondent Bishamber, who has never dealt in vegetables and fruits. The 

bye-laws also provide for prosecution if any of the requirements of the bye-laws are violated. 

Although there is no absolute prohibition against carrying on business as a wholesale dealer in 

vegetables and fruits, the result of the bye-laws requiring wholesale dealers to pay the 

prescribed fee of one anna in the rupee to the contractor who holds the monopoly is, in effect, 

a total prohibition of the wholesale dealer in vegetables and fruits business. The petitioner 

claims that by granting the respondent Committee a monopoly on the right to do wholesale 

business in vegetables and fruits, the respondent Committee effectively prevented the petitioner 

from carrying on his business and thus violated his fundamental right under Article 19(1)(g) of 

the Constitution. In the alternative, the petitioner claims that the respondent Committee lacks 

the legal authority to levy the tax sought, that the imposition of a tax calculated at one anna in 

the rupee is in the nature of a sales tax and cannot be regarded as a licence fee, and that such 

unauthorised impost constitutes an illegal restriction on his fundamental right under Article 19 

(1)(g). 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether has the petitioner’s fundamental right under Article 19(1)(g) of the 

Constitution had been violated or not?  

II. Whether town area committee falls under the definition of State? 

 

4. ARGUMENTS BY THE PARTIES  

Petitioner  

• The petitioner claims that by granting the respondent Committee a monopoly on the 

right to do wholesale business in vegetables and fruits, the respondent Committee 

effectively prevented the petitioner from carrying on his business and thus violated his 

fundamental right under Article 19(1)(g) of the Constitution. 



Page 3 of 196 
 

• In the alternative, the petitioner claims that the respondent Committee lacks the legal 

authority to levy the tax sought, that the imposition of a tax calculated at one anna in 

the rupee is in the nature of a sale tax and cannot be considered a license fee, and that 

such unauthorized impost constitutes an illegal restraint on his fundamental right under 

Article 19(1)(g). 

 

Respondent  

• According to learned counsel for the respondent, because levying a tax without 

authority of law is expressly prohibited under Article 265 of the Constitution, Article 

81 must be interpreted as referring to deprivation of property other than by levying a 

tax, and that levying a tax in violation of Article 265 does not constitute a violation of 

a fundamental right.  

• On the basis of this Court's decision in Ramjilal v. Income-tax Officer, Mohindargarh1, 

he contends that, while an illegal imposition of tax may be challenged in a properly 

constituted suit, it cannot be challenged by an application under Article 32. 

This argument ignores the distinction between a tax, such as income tax, and a license fee for 

conducting business. A license fee on a business not only takes away the licensee's property 

but also restricts his right to carry on his business, because the business cannot be carried on 

without payment of such fee. This issue was not raised or considered in the case relied on by 

the learned counsel, and thus that case has no application to the facts of this case. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

Article 12: State 

Definition In this part, unless the context otherwise requires, the State includes the Government 

and Parliament of India and the Government and the Legislature of each of the States and all 

local or other authorities within the territory of India or under the control of the Government 

of India 
 

 

Article 32: Right to Constitutional Remedies 

Remedies for enforcement of rights conferred by this Part 

• The right to move the Supreme Court by appropriate proceedings for the enforcement 

of the rights conferred by this Part is guaranteed 

 
1 1951 AIR 97, 1951 SCR 127. 
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• The Supreme Court shall have power to issue directions or orders or writs, including 

writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the enforcement of any of the rights 

conferred by this Part 

• Without prejudice to the powers conferred on the Supreme Court by clause (1) and (2), 

Parliament may by law empower any other court to exercise within the local limits of 

its jurisdiction all or any of the powers exercisable by the Supreme Court under clause 

(2) 

• The right guaranteed by this article shall not be suspended except as otherwise provided 

for by this Constitution 

 

6. JUDGEMENT IN BRIEF 
 

In the case of Mohammad Yasin v. Town Area Committee2 court provided for the test to 

determine Local Authorities. The Supreme Court ruled that in order to be classified as a "local 

authority," the entity in question must: 

• As a business entity, you must have a separate legal existence. 

• It can't just be a government agency; it has to be a legally separate organization. 

• Work in a certain area 

• Be chosen entirely or partially, directly or indirectly, by the residents of the region 

• Possess a particular level of autonomy (complete or partial) 

• Be entrusted with governmental activities and obligations that are normally committed 

to local governments by legislation (like health, education, water, town planning, 

markets, transportation, etc.) 

• Have the authority to collect taxes, rates, charges, or fees to raise cash for the 

advancement of its operations and the achievement of its goals. 

7. COMMENTARY 
 

What is included in term “State”? 

The term state includes – 

• Central executive and central legislature 

• States executives and states legislature 

• Local authorities 

 
2 1952 AIR 115, 1952 SCR 572. 
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• Other authorities 

It is therefore an action of these bodies that can be challenged before the courts as violating the 

fundamental rights. 
 

Authorities 

It means a person or body exercising power to command in the context of Art. 12, word 

‘authority’ means – 

• The power to make laws. 

• The orders, regulations, bye-laws, notification etc. to enforce those laws. 

Local Authorities 

The section 3(31) of the general clauses act defines local authority as – 

"Local authority" shall mean a municipal committee, district board, body of port 

Commissioners or other authority legally entitled to, or entrusted by the Government with, the 

control or management of a municipal or local fund; 

In Premji Bhai Panwar v. Delhi Development Authority (DDA)3 the Delhi Development 

Authority, a statutory body, has been held to be a ‘local authority’ because it is constituted for 

the specific purpose of development of Delhi according to plan which is ordinarily a municipal 

function. 

In the case of Calcutta State Transport Corporation v. Commissioner of Income-tax, West 

Bengal 4, Supreme Court refused to characterize the corporation as a ‘local authority’. The 

corporation is meant only for the purpose of providing road transport services and has no 

element of popular representation in its constitution. Its powers and functions bear no relation 

to the powers and functions of a municipal committee. It is more in the nature of a trading 

corporation. 

In Mohammad Yasin v. Town Area Committee 5 the S.C. held that the bye-laws of Municipal 

Committee charging a prescribed fee on the wholesale dealer was an order by a State Authority 

contravened Art. 19(1). These bye-laws in effect and in substance have brought about a total 

stoppage of the wholesale dealer’s business in the commercial sense. 

 

 

 

 

 

 
3 1980 AIR 738, 1980 SCR (2) 704. 
4 1977 108 ITR 922 Cal. 
5 1952 AIR 115, 1952 SCR 572. 
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Other Authorities 

Authorities other than those of local self-Government, who have the power to make rules, 

regulations, etc., having the force of a law are termed as other authorities. The expression of 

“other authorities” is so wide in itself that it could have covered all authorities created by 

constitution or state on whom power are conferred by law. It is not necessary that statutory 

authority should be engaged in performing governmental or sovereign function. Supreme Court 

of India came up with more broad and liberal interpretation of “other authorities” so as to 

include all those bodies or instrumentalities which are though not created by the constitution 

or by a statute of government. They evolved the Doctrine of Instrumentality. 

In University of Madras v. Santa Bai6. held that ‘other authorities’ could only indicate 

authorities of like nature that is ejusdem generic. So, it could only mean authorities exercising 

governmental or sovereign functions. It cannot include authorities or person natural or juristic 

such as university unless it is maintained by the state. 

But in Ujjammbai v. State of U.P. AIR 19627 Court rejected the restrictive, interpretation of 

expression ‘other authorities’ given by the Madras H.C. and held that ejusdem generic rule 

could not be resorted to in interpreting this expression. In Art. 12 the bodies specially named 

are the Government of Union and States and the Legislature of Union and states and local 

authorities. There is no common genus running through these named bodies nor can these 

bodies so have placed in one single category on any rational basis. 

Electricity Board Rajasthan v. Mohan Lal 8- the decision given by Madras High Court in Santa 

Bai’s case was overruled and held university to be a ‘state’.  it was held that to be State, it is 

not necessary that the authority must be performing governmental or sovereign functions. It 

should- 

• Be created by the Constitution of India; 

• Have power to make laws 

In Sukhdev v. Bhagatram 9 , LIC, ONGC and IFC were held to be State as performing very 

close to governmental or sovereign functions. The Corporations are State when they enjoy 

• Power to make regulations; 

• Regulations have force of law. 

 
6 AIR 1954 Mad. 67Madras H.C. 
7 AIR 1962 
8 1967 AIR 1857; 1967 SCR (3) 377 
9 AIR 1975 SC 1331 
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As a result, in Mohammad Yasin v. The Town Area Committee, Jalalabad and Ors., it was 

determined that the bye-laws adopted by the committee were under the jurisdiction of the State, 

infringing on the petitioner's rights, and that the respondent must pay the petitioner's costs. The 

petitioner is free to do business as a wholesaler. The Indian Constitution not only grants 

individuals fundamental rights, but also makes it the state's responsibility to guarantee that such 

rights are respected. Through its interpretations, the court has expanded the definition of "state" 

to encompass a number of statutory and non-statutory organisations. The requirement to 

identify what constitutes a state is to allocate the party who will be responsible for carrying out 

such a right. Not only that, but the definition of state under Article 12 contains several words 

with ambiguous meanings, such as local authorities, government control, other authorities, and 

so on, and as seen in the preceding sections, the courts have described the scope of the article 

by establishing a test and debating the meaning of the terms. 

 

8. IMPORTANT CASES REFERRED  

• Ramjilal v. Income-tax Officer, Mohindargarh, 1951 AIR 97, 1951 SCR 127.  

• Premji Bhai Panwar v. Delhi Development Authority (DDA), 1980 AIR 738, 1980 

SCR (2) 704. 

• Calcutta State Transport Corporation v. Commissioner of Income-tax, West Bengal, 

1977 108 ITR 922 Cal. 

• University of Madras v. Santa Bai, AIR 1954 Mad. 67Madras H.C. 

• Ujjammbai v. State of U.P., AIR 1962 

• Electricity Board Rajasthan v. Mohan Lal, 1967 AIR 1857; 1967 SCR (3) 377 

• Sukhdev v. Bhagatram, AIR 1975 SC 1331 
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CASE NO. 2 

THE UNIVERSITY OF MADRAS BY THE 

REGISTRAR 

V. 

SHANTHA BAI AND ANR. 

(1953 SCC ONLINE MAD 182) 

MADRAS UNIVERSITY UNDER ARTICLE 12 
 

ABSTRACT 

The following is a Case Summary of the University of Madras v, Shantha Bai. In this case, it 

was seen that the University of Madras is not falling within the meaning of State as mentioned 

in Article 12 of the Constitution of India and its regulation done by the University is not within 

the subject to the prohibition enacted in Article 15(1), and the admission in University is being 

done by keeping in mind regulation as mentioned in Article 19(2) and additionally the 

requirement of the university providing certain facilities to women before they get admission 

stands not discriminatory on the ground of sex. Educational institutions will be within the 

purview of Article 15(1), only if they are State-maintained and not otherwise; and the 

regulations of the University of Madras, which is State-aided and not State-maintained are not 

within the prohibition enacted in Article 15(1). This case is an appeal by the University of 

Madras against the judgment the aspect involved which was determining point as the direction 

issued was against the appellant to the college to not admit girl students without getting the 

permission of Syndicate and it becomes important to be known about the condition. Till now 

if we see the number of girl students who perceive higher education in colleges was quite less 

and simultaneously the number of seats in college for women were enough to accommodate 

them. However recently women's participation saw increment and now existing seats in college 

were looking insufficient to accommodate women and earlier colleges that used to admit boys 

started giving admission to girls also it was 1943 where Syndicate emphasized mixed education 

in college for boys and girls. Now women were getting admission, after all, prior sanctions of 

the Syndicate and the maximum number that could be admitted was fixed by the Syndicate 

based on the amenities and facilities such as separate hostel, playgrounds, and the like provided 

by the college. Later in 1945, a Commission was appointed as per Section 16(2) of the Madras 

University Act whose main agenda would be higher education and its progress in the State of 

Madras as the existing model was unable to accommodate the increased women admission in 
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the university and existing condition of women in these universities can be termed as 

handicapped were major staff member were men and also the number of boys students was 

large compared to women students. The Syndicate was willing to permit allowing the 

university co-education only when they were satisfied that the college had complied with the 

requisite conditions. It is important to be seen that the restriction imposed on the admission of 

girl students in the colleges are not the outcome of any policy of discrimination against them 

as it has been the case in America regarding racism and the entire report speaks highly 

regarding the encouragement of women's participation in education with a healthy environment 

and the reason for the present status of women is not political but social. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : L.P.A. No. 4 of 1952 

Jurisdiction : Madras High Court 

Case Decided On : May 1, 1953 

Judges : Justice Venkatarama Ayyar, Justice P. V. Rajamannar 

Legal Provisions Involved : Constitution of India - Article 12, 15(1), 15(3), 29 

Case Summary Prepared By : 
Prakhar Dubey 

UPES, Dehradun 

 

2. BRIEF FACTS OF THE CASE 

It was observed that in 1949 a new College called the Mahatma Gandhi Memorial College was 

founded in the town of Udipi and which was affiliated with the University of Madras. Initially, 

while permission was granted by the Syndicate it allowed the admission for 10 girl students in 

the Junior Intermediate Class, and case of future only admission can be given if there is special 

sanction permitted by the Syndicate. 

The Petitioner in this case Shantha Bai on July 24, 1951 had applied for admission for the 

Intermediate course in the college but she got to know that her admission was refused by the 

principal stating that girl student won’t be given admission and aggrieved by that Shantha Bai 

decided that to file a petition which had to be appealed and the matter is presented as the writ 

of mandamus against the Principal of the College to admit her to the Intermediate course. 

The affidavit which was presented stated that it was the second respondent who was denied 

admitting the petitioner on the direction of 1st respondent because she was a woman. These 

directions were violating Section 5(1) of the Madras University Act, VII of 1923 including 
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Article 15(1) of the Constitution of India as it was discriminatory against the applicant on the 

ground of sex, and thus these grounds are void. 

Now here the first respondent to this application was the University of Madras and the second, 

the Principal of the College and now it is alleged that a writ of mandamus is issued directing 

the second respondent to admit the petitioner in the college and thus no relief can be claimed 

against the University of Madras and its joinder to be referred as the first respondent is with a 

view to obtain a judicial determination in its presence the directions issued by it are not valid. 

Then the second respondent appeared but it's not per se in contesting the application. The 

University of Madras filed a counter-affidavit stating that the directions given by it were based 

on practical nuances and were neither discriminatory nor unjust as per Section 5(1) of the 

Madras University Act or Article 15(1) of the Constitution of India and that the matter was 

governed by Article 29 of the Constitution and here no right of the petitioner was invaded and 

that the application was liable to be dismissed. 

 

 

3. ISSUES INVOLVED IN THE CASE 

I. Is the University ‘State’ under Article 12 of the Indian Constitution?  

II. Whether there are regulations subject to the prohibition under Article 15(1) or not? 

 

4. ARGUMENTS OF THE PARTIES 
 

Appellant 

The appellant objected on 3 grounds these are- 

• The Constitution of India itself under Article 15(1) prohibits any kind of discrimination 

done by the State; however, in the above instance, we can see that the University of 

Madras is not a State and its directions are therefore unaffected by the operation of 

Article 15(1). 

• The other important factor to be noted in this case is that the right of a citizen to get 

admission into an educational institution is governed not by Article 15(1), but by Article 

29 also there is no discrimination done based on sex in the above instance. 

• Lastly, the directions which are given by the University in any form do not deny the 

right of women to be admitted into colleges, but it is merely regulation that has been 

noted here which is the exercise of that right and that having regard to the nature of the 

right, the restrictions are reasonable and not discriminatory. 
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Respondent 

• There is discrimination which is done by the State in denying women admission to 

Madras University and this discrimination does fall within Article 15(3) 

• Article 15 is to be read along the line of Article 29 of the Constitution to get the real 

intention of the legislature. 

• The University of Madras fails in the setting of reasonable classification between 

gender to deny admission to girl students. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

Many crucial Constitutional law provisions are involved in this case. This case sets an example 

of how universities can be classified within the meaning of the State under Article 12 of the 

Constitution while maintaining along the line the notions of non-discrimination on the ground 

of religion, race, caste, sex, place of birth, or any of them under the Article 15(1) Constitution 

and giving power to State to make special provision under Article 15(3) of the Constitution 

also by protecting the interest of minorities under Article 29 of the Constitution. 

When the challenge was raised on the direction given by the University which was violated of 

Section 5(1) of the Madras University Act VII of 1923 on the ground of sex as mentioned in 

Article 15 of the Constitution. It can be viewed that Article 29 did not exclude the application 

of Article 15(1) of the Constitution and these directions are opposed because they are 

discriminatory against the petitioner on the ground of sex and thus void. 

The responsibility of the State lies in not discriminating against any citizen on the ground only 

of religion, race, caste, sex, place of birth, or any of them however this provision can be claimed 

only against the State as defined in Article 12 which include the Government and Parliament 

of India and the Government and the Legislature of each of the State and all local or other 

authorities within the territory of India or under the control of the Government of India 

Now the present question is regarding whether the University can be held to be “local or other 

authority” as defined in Article 12 and these words must be construed ejusdem generis with 

Government or Legislature and so construed can only mean authorities exorcising 

governmental functions. They would not include persons natural or juristic who cannot be 

regarded as instrumentalities of the Government. 

Now if see the present context the University of Madras is a corporate body which is created 

by Madras Act VII of 1923. It is not charged with the execution of any governmental functions; 

its purpose is purely to promote education. Though Section 44 of the Act provides for financial 
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contribution by the Local Government, the University is authorized to raise its funds of income 

from fees, endowments, and the like. It is a State-aided institution, but it is not maintained by 

the State 

 

6. JUDGEMENT IN BRIEF 
 

It was held that the University of Madras is created by the University of Madras University Act 

1923 though state-aided was a body corporate and was not maintained by the State and it does 

not come within the scope of the State under Article 12 of the Constitution. 

While referring to Article 12 the Court believed that words local or other authorities must be 

construed as "ejusdem generis" and as per the rule of ejusdem generis only the authorities 

exercising governmental or sovereign function would come with the meaning of other 

authorities. 

Thus, later High Court upheld the regulation and said the University of Madras is not a State 

as defined in Article12 of the Constitution and therefore the regulation is not subject to be 

prohibited under Article 15(1) of the Constitution. 

The University of Madras is not a State as defined in Article 12 of the Constitution and that its 

regulations are not subject to the prohibition enacted in Article15(1); that admission to colleges 

is regulated by Article 29(2) and that the regulations of the University requiring that colleges 

should provide certain facilities for women before they could be admitted are not 

discriminatory on the ground of sex and thus appeal is dismissed 
 

 

7. COMMENTARY 

The University of Madras v. Shantha Bai is one of the first cases which dealt with the concept 

of State within the meaning of Article 12. The High Court of Madras in construing the words 

of Article 12 giving the interpretation to "other authority" and opined that "these words must 

be construed ‘ejusdem generis’ with Government or Legislature, and, so construed, can only 

mean authorities be exercising governmental functions but it comes with a condition it would 

not include natural or juristic person which cannot be regarded under the meaning of State. 

Here in the above case, Madras University is not charged with the execution of any 

governmental functions; its purpose is purely to promote education. The Judges came to 

conclude the term used in other authorities should be construed as ejusdem generis (of the same 

kind) with Union Government and Parliament, State Government and State legislature, All 

local authorities.  Similarly, the other authorities within the control of GOI that come in Article 

12 all these 3 are work perform the sovereign function and thing coming in other authorities 
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will also perform the sovereign function and thus Universities are not State as they are not 

doing sovereign function. To perform the sovereign function is an inherent quality but this 

approach seems more restrictive and there is no common thread in 

. 

8. IMPORTANT CASES REFERRED 

• Anjali v. State of West Bengal, AIR 1952 Cal. 822 

• Smt. Ujjam Bai v. State of Uttar Pradesh, 1962 SC 1621 

• Rajasthan State Electricity v. Mohan Lal & Ors., AIR 1967 SC 1857 

• The Industrial Finance v. Delhi Administration & Two Ors., 1973 (27) FLR 207 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 14 of 196 
 

CASE NO. 3 

THE STATE OF WEST BENGAL 

V. 

SUBODH GOPAL BOSE AND ORS. 

AIR 1954 SC 92 

EXECUTIVE BODIES UNDER ARTICLE 12 
 

ABSTRACT 

The present is a landmark case because it raises issues of great public and private importance 

regarding the extent of protection that the Constitution of India accords to ownership of private 

property. In this case the courts observed that Article 31 actually protects the right to property 

of individuals by specifying the limitations on the power of the state to take away private 

property without the consent of the owner. The judges observed that Article 12 which defines 

“the State” not only includes legislative organ but also executive organs. Hence it is an 

important case as it laid down rules of protection of private property against the action of the 

stage. The case is almost seven decades-old some of the observations and views of judgment 

are no longer relevant but the view of Hon’ble M. Patanjali Sastri on Article 12 stands 

unchallenged and relevant even today. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No. 107 of 1952 

Jurisdiction : Supreme Court of India 

Case Decided On : December 17, 1953 

Judges : 

Justice M. Patanjali Sastri, Justice B. Jagannadhadas, 

Justice Ghulam Hasan, Justice M. C. Mahajan, Justice 

Sudhi Ranjan Das 

Legal Provisions Involved : 

Constitution of India - Article 12, 19(1)(f), 31; 

Bengal Land Revenue Sales (West Bengal 

Amendment) Act, 1950 - Section 7 

Case Summary Prepared By : 
Urmi Shah 

Gujarat National Law University, Gandhinagar  
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2. BRIEF FACTS OF THE CASE 

The first respondent Subodh Gopal purchased a property through a revenue sale held on 

January 9 of the year 1942. As such the Respondent as a purchaser of the land acquired the 

right “to avoid and annul all under tenants and forthwith to eject all undertenants” with certain 

exception under the Section 37 of Bengal Revenues Sale Act, 1859. So, in exercise of that right 

respondent gave several notices of ejectment and brought a suit in 1946 to evict certain under 

tenants and to recover possession of land. The suit was decreed in favour of the purchaser but 

the other party preferred an appeal to district court contending that his under tenure came within 

one of the exceptions mentioned in the Section 37. While the appeal was pending West 

Revenue Sales Act, 1950 was passed in 1950, Section 37 with Section 4 of the new act. The 

bill recognised that great hardship was caused to core public due to use of Section 37 of the 

law for unwarranted eviction. So, the Section 7 of the Act that all other pending proceedings 

which had not already resulted into delivery shall abate. Thereafter the respondent moved to 

High Court contending that Section 7 was abridging rights provided under Article 19(1)(f) and 

Article 31. The judges of High Court by separate but concurring judgements right related to 

eviction of under tents was vested to him before Section 37 was amended and deprivation of 

that right without any abatement of price was infringement of his right under Article 19(1)(f). 

 

3. ISSUE INVOLVED IN THIS CASE 

I. The constitutional validity of Section 7 of the Amending act in terms it affected pre-

existing right was questioned in the case. 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• On behalf of state the learned attorney general has not seriously contended that the 

impugned section has not prejudicially affected the right given to the purchaser by the 

old Section 37 but he maintains that the abridgement of the rights of the purchaser at a 

revenue-sale brought about by the new Section 37 amounts to nothing more than the 

imposition of a reasonable restriction on the exercise of the right conferred by Article 

19(1)(f) in the interests of the general public and is perfectly legitimate and permissible 

under clause (5) of that article. 

• He has contended that if respondent if it was “property” within the meaning of clause 

(1) of Article 19 then it was also property under clause (1) of Article 31 and respondent 
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having been deprived of his right under the authority of law was lawful and could not 

be challenged. 

Respondents 

• The respondent contended that his fundamental right, under Article 19(1)(f) and Article 

31 of the Constitution, namely, his right to hold, that is to say, his right to enjoy and 

exercise the full rights of ownership in relation to the property acquired by him under 

the old Section 37 has been violated and, therefore, Section 7 which operates 

retrospectively and gives retrospective operation to the new Section 37 is ultra vires the 

Constitution and is void under Article 13(1). 

• To support his contention counsels relied on the observation made by Justice Das in 

Chiranjit Lal Choudhury's case ([1950] S.C.R. 869) and also on the analogy of the 

reasoning of the majority in Gopalan's case ([1950] S.C.R. 88). 

5.  LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

“Definition in this part, unless the context otherwise requires, the State includes the 

Government and Parliament of India and the Government and the Legislature of each of the 

States and all local or other authorities within the territory of India or under the control of the 

Government of India.” 
 

The Court in this case held that the State not only includes legislative but executive authority 

of union and state government. 
 

Article 19(1)(f) 

It guaranteed to the Indian citizens a right to acquire, hold and dispose of property which was 

not possible due to economic differences. This article was omitted by the 44th amendment of 

the Indian Constitution. 
 

Article 31 

“Article 31 of the Constitution not only guarantees the right of private ownership but also the 

right to enjoy and dispose of property free from restrictions other than reasonable restriction. 

The article states that no person shall be deprived of his/her property, except by authority of 

law.” 
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Article 31(a) saves five categories of laws from being challenged and invalidated on the ground 

of contravention of the fundamental rights conferred by Article 14 and Article 19. It includes: 
 

• Acquisition of estates and related rights by the State; 

• Taking over the management of properties by the State; 

• Amalgamation of corporations; 

• Extinguishment or modification of rights of directors or shareholders of corporations 

• Extinguishment or modification of mining leases. 

It also provides the guaranteed right to compensation in case of acquisition or requisition of 

the private property by the state. The Court held that the Section 7 of the act was not against 

Article 31 as the purchaser could still enjoy his right to property like before. 
 

Bengal Land-Revenue Sales (West Bengal Amendment) Act, 1950 - Section 7 

It laid down those suits and proceedings for the ejectment of any person from any land in 

pursuance to Section 37 and Section 52 of the said act would abate and orders passed for the 

ejectment would be void. The court in this case did not consider it unconstitutional though it 

was repealed later on in a judgement. 

 

6. JUDGEMENT IN BRIEF 

 

The court observed that learned judges of high court’s opinion cannot be accepted and the 

matter needs to be looked from the view point of Article 31. The court observed that even 

though right of purchasers to a annul under-tenants is curtailed but it also allows purchaser to 

enhance the rent payable and the purchaser is free to enjoy the benefit of his property like 

before. Hence the court held that rights of purchaser were not violated so sustainably to amount 

to deprivation of the property within the meaning of Article 31(1) and (2). As a result, appeal 

was allowed. 

The honourable judges made various observations on arguments presented by both sides on 

various articles. But what is material for this case compilation is observation regarding Article 

12 made by M Patanjali Sastri. 

In his view Article 31(1) formulates the fundamental right in negative from prohibiting the 

deprivation except by authority of law. The view that a person can be deprived by property 

through actions of state is objectionable as it largely nullifies the protection given by 
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constitution to rights of private property and stultifies the very conception of right to property 

as fundamental right. If this is followed then state through its legislative organ could arbitrarily 

prohibit a person from using it or authorise its destruction or make it useless for him without 

any compensation. And the whole object of Part III of the constitution is to provide protection 

against arbitrary invasion by the State which as defined by Article 12 includes the legislature 

of the country. 

The correct approach according to him for Article 31 is to bear in mind the context in which it 

was framed. Though the protection against the executives is not necessary under systems of 

government based British Jurisprudence according to which no executive can interfere with the 

liberty of property of a subject except in pursuance of power given by law. Our constitution-

makers conferred such protection explicitly by including the executive governments of the 

Union and State in the definitions of “the State” in Article 12. Hence in his words 

“A fundamental right is thus sought to be protected not only against the legislative 

organ but also against its executive organ. The purpose of Article 31, it is hardly 

necessary to emphasize, is not to declare the right of the State to deprive a person of 

his property but, as the heading of the article shows, to protect the "right to property" 

of every person. But how does the article protect the right to property? It protects it by 

defining the limitations on the power of the State to take away private property without 

the consent of the owner. It is an important limitation on that power that legislative 

action is a prerequisite for its exercise.” 

 

7. COMMENTARY 

It has been almost seven decades since the case was decided and even after such a long time 

the case is widely used by lawyers and judges to understand the powers of Article 31. In all 

these years Article 19(1)(f) has ceased to exist and is no longer a fundamental right and various 

amendments to Article 31 has diminished the scope of right to property. In the case of Subodh 

Gopal Bose v. Behari Lal Dolui and Ors. in 1951 the court held that Section 7 of the West 

Bengal Act was ultra vires Article 19(1)(f) & 19(5) of the Constitution & it must therefore be 

held void by reason of Article 13(1) of the Constitution. Despite all this the judgement’s views 

on Article 12 still stands unchallenged. In the judgement honourable judges held that Article 

12 not only includes legislative authority in its definition of “the State” but also includes the 

executive authority of both central and state government. Hence, the judgement might seem 

erroneous and irrelevant on first instance and even if the decision regarding Section 7 was 
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overruled but yet the observation made by the learned judges in the case on various articles is 

highly valued by the legal fraternity. 

 

8. IMPORTANT CASES REFERRED 

• A. K. Gopalan v. The State of Madras, MANU/SC/0012/1950 

• P. D. Shamdasani v. Central Bank of India Ltd., MANU/SC/0017/1951 

• State of Madras v. V.G. Row, MANU/SC/0013/1952 

• Iswari Prosad and Ors. v. N. R. Sen and Anr., MANU/WB/0183/1951 

• Aswini Kumar Ghosh and Anr. v. Arabinda Bose and Anr., MANU/SC/0022/1952 

• The State of Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga and Ors., 

MANU/SC/0019/1952 

• Chiranjit Lal Choudhary v. Union of India and Ors., MANU/SC/0009/1950 

• A. K. Gopalan v. The State of Madras, Union of India, 1950 AIR 27 
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CASE NO. 4 
 

N. MASTHAN SAHIB 

V. 

CHIEF COMMISSIONER, PONDICHERY 

1962 AIR 797 

ADMINISTRATIVE BODY UNDER STATE. 
 

ABSTRACT 

According to Article 1(3)(C) of the Indian Constitution any territory ‘Acquired’ by India would 

be considered to be part of Indian territory. India under Article 1 is defined as union of states 

and thus the terminology ‘acquired’ under Article 1(3)(c) portray that any accession by Indian 

state shall be considered to be part of Indian union. The definition so provided has left the 

ambiguity concerning the mode or purpose of acquisition and so the power of administration 

of the concerning territory so acquired leave the question to the Indian state to considered the 

particular territory as part of Union of states. The present Pondicherry being Union Territory 

of India was back then part of French settlements, later, in 1954 when the treaty of cession was 

signed between Indian Government and French government, the territory was handed over to 

India, but when the question concerning an order or writ was filed with regard to the territory, 

the apex court was disoriented to accept the petition and there is when the court cleared how 

the future annexations shall be governed and question on accepting the petition by the territory 

out of India shall be dealt. Justice Shankar and Justice Ayyangar pronounced a landmark 

judgment i.e. N. Mastan Sahib v. Chief Commissioner, Pondicherry in 1962 wherein the 

questions concerning the jurisdiction and the inclusivity was justified by the apex court. 

Moreover, the ambiguity with regard to the consideration of an administrative body functioning 

out of the territory but part of Indian government and its relativity to definition of state under 

Article 12 was duly elucidated by the judiciary. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition 298 of 1960, Civil Appeal 43 of 1961 

Jurisdiction : Supreme Court of India 

Case Decided On : December 8, 1961 

Judges : 

Justice N Rajagopala Ayyangar, Justice P B 

Gajendragadkar, Justice A K Sarkar, Justice K N 

Wanchoo, Justice K C Das Gupta 
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Legal Provisions Involved : Constitution of India - Article 12, 15, 32, 136 

Case Summary Prepared By : 
Vansh Dhoka 

Christ (Deemed to be University), Bengaluru 

 

2. BRIEF FACTS OF THE CASE 

Originally it was civil appeal filed by the appellants and also writ petitions were filed by the 

petitioners in the current case. The relief sought was to put side the orders of chief 

commissioner of Pondicherry. As all the matters were revolving around the principal issue of 

whether the current court is competent to exercise jurisdiction over the appeals and petitions. 

Pondicherry was once a French colony managed by the French government. The administration 

of Pondicherry was passed to the Government of India on November 1, 1954, after an 

agreement between the Indian and French governments. Under the Foreign Jurisdiction Act of 

1947, the Indian government has held control in Pondicherry since 1947. The Chief 

Commissioner of Pondicherry is an officer of the Indian Government who is appointed under 

the agreement's authority. 

Mr. Reddiar, the appellant in the civil appeal and the petitioner had applied for the state permit 

when the former Pondicherry state transport commission had opened applications for stage 

carrier. By conferring powers from the foreign jurisdiction Act the government of India 

extended the applicability of the Motor Vehicles Act to Pondicherry, in result to which, now 

the permit seekers were required to furnish with other credentials. The appellant, Mr. Reddiar 

got the credentials checked and verified by the designated authorities and was granted with the 

permit. The state transport authority released a notification by accepting the appellant Reddiar’s 

application but at the same time rejected the other respondent, Gopal. Now, the other 

respondent Gopal Pillia, being aggrieved by the authority’s notification filed an appeal against 

the order at the appellant body constituted under Motor Vehicles Act. 

The Respondent was the appellate authority and allowed the plea for setting aside the order 

permitting the grant. The beneficiary of the order or the petitioner in the current case, in order 

to protect the interest filed a writ petition against the decision of the appellate authority. The 

petitioner filed a writ petition in this Court under Article 32, claiming that preference based on 

place of birth violates Article 15 of the Constitution. Pondicherry was not yet part of India's 

dominion on the dates of the orders sought to be overturned, but it had become such by the 

time the appeal was considered. Pondicherry was not yet part of India's dominion on the dates 

of the orders sought to be overturned, but it had become such by the time the appeal was 
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considered. And, can the order of chief commission though being outside India come under the 

ambit of order by state agency. 

The petitioner argued that his right to equal protection of law conferred under part III of the 

Constitution was being violated and considering the urgency and the importance Special Leave 

Petition under Article 136, but the impugned orders passed by the chief commissioner which 

were not part of the Indian government yet. Moreover, the appellant authority was quasi- 

judicial body and was not clear if the appellant body comes under the ambit of state. Thus, any 

writ challenging the orders of a quasi- judicial body with the fact unclear of its inclusivity, 

raises doubt about whether the writ petition is maintainable. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Chief Commissioner of Pondicherry appointed by union government come 

under the ambit of definition of State as provided under Article 12 of the Indian 

Constitution? 

II. If yes whether the court is competent enough to excise its jurisdiction to accept appeals 

and petitions from the territory? 

III. Whether the de facto transfer of territory be considered to be part of union of India? 

 

4. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12: State 

Definition In this part, unless the context otherwise requires, the State includes the Government 

and Parliament of India and the Government and the Legislature of each of the States and all 

local or other authorities within the territory of India or under the control of the Government 

of India 
 

 

Article 13: Law 

Laws inconsistent with or in derogation of the fundamental rights 

(1) All laws in force in the territory of India immediately before the commencement of this 

Constitution, in so far as they are inconsistent with the provisions of this Part, shall, to the 

extent of such inconsistency, be void 

(2) The State shall not make any law which takes away or abridges the rights conferred by this 

Part and any law made in contravention of this clause shall, to the extent of the contravention, 

be void 



Page 23 of 196 
 

(3) In this article, unless the context otherwise requires law includes any Ordinance, order, bye 

law, rule, regulation, notification, custom or usages having in the territory of India the force of 

law; laws in force includes laws passed or made by Legislature or other competent authority in 

the territory of India before the commencement of this Constitution and not previously 

repealed, notwithstanding that any such law or any part thereof may not be then in operation 

either at all or in particular areas 

(4) Nothing in this article shall apply to any amendment of this Constitution made under Article 

368 Right of Equality 
 

Article 15: Prohibition of discrimination 
 

Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth 

• The State shall not discriminate against any citizen on grounds only of religion, race, 

caste, sex, place of birth or any of them 

•  No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of 

them, be subject to any disability, liability, restriction or condition with regard to access 

to shops, public restaurants, hotels and palaces of public entertainment; or the use of 

wells, tanks, bathing ghats, roads and places of public resort maintained wholly or 

partly out of State funds or dedicated to the use of the general public. 

Nothing in this article shall prevent the State from making any special provision for 

women and children 

• Nothing in this article or in clause (2) of Article 29 shall prevent the State from making 

any special provision for the advancement of any socially and educationally backward 

classes of citizens or for the Scheduled Castes and the Scheduled Tribes 
 

Article 32: Right to Constitutional Remedies 

Remedies for enforcement of rights conferred by this Part 

• The right to move the Supreme Court by appropriate proceedings for the enforcement 

of the rights conferred by this Part is guaranteed 

• The Supreme Court shall have power to issue directions or orders or writs, including 

writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the enforcement of any of the rights 

conferred by this Part 

• Without prejudice to the powers conferred on the Supreme Court by clause (1) and (2), 

Parliament may by law empower any other court to exercise within the local limits of 
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its jurisdiction all or any of the powers exercisable by the Supreme Court under clause 

(2) 

• The right guaranteed by this Article shall not be suspended except as otherwise 

provided for by this Constitution 
 

Article 136: Special leave to appeal by the Supreme Court 

Special leave to appeal by the Supreme Court 

• Notwithstanding anything in this Chapter, the Supreme Court may, in its discretion, 

grant special leave to appeal from any judgment, decree, determination, sentence or 

order in any cause or matter passed or made by any court or tribunal in the territory of 

India 

• Nothing in clause (1) shall apply to any judgment, determination, sentence or order 

passed or made by any court or tribunal constituted by or under any law relating to the 

Armed Forces. 

The Foreign Jurisdiction Act, 1947 

Section 3: Exercise of jurisdiction. 

(1) It shall be lawful for the Central Government to exercise foreign jurisdiction in such manner 

as it thinks fit. 

(2) The Central Government may delegate any such jurisdiction as aforesaid to any officer or 

authority in such manner and to such extent as it thinks fit. 
 

Section 4: Power to make orders. 

(1) The Central Government may, by notification in the Official Gazette, make such orders as 

may seem to it expedient for the effective exercise of any foreign jurisdiction of the Central 

Government 

 

5. ARGUMENTS BY THE PARTIES 

Petitioners 

• The learned counsel- Vishwanatha Shastri appeared for the petitioners. The preliminary 

justification with regard to maintainability was brought by throwing some light on the 

relatability of Article 12 and 32 of the Indian Constitution. According to the counsel, 

the ambit of Article 12 reads out that any government agency being the part of union 

government shall also construe to be part of state. Moreover, though for the time being 
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in force considering to the argument by respondent that the Chief Commissioner of 

Pondicherry being not part of state, but the appointment was directly made by union 

government. 

• In addition to this, the very purpose of Article 32 is to ensure that enforceability of 

fundamental rights within its jurisdiction. Here, though the territory was administered 

out of territory of India, but de facto the court’s jurisdiction is not limited to authorities 

functioning in India, rather the court can exercise its jurisdiction to the authorities 

functioning out of India to ensure that the rights are not violated. 

• The Court might issue a certiorari writ or other suitable writ or instruction to quash a 

quasi-judicial order issued by an authority outside India's jurisdiction, even though that 

authority is under the control of the Indian government. 

• When the respondents provided answers to two questions pertaining to inclusivity and 

jurisdiction. Mr. N. C. Chatterji, Shri Masthan Sahib's skilled counsel, made two 

arguments. The first was that the response to the second question made it obvious that 

the French institutions, including Pondicherry, were part of Indian territory after being 

acquired by the Union Government under Article 1(3)(c) Second, a point that was 

inextricably linked to the first-that this Court was not bound by the Government of 

India's statement in its answer to Question No. 1, and that it should disregard such an 

answer and investigate for itself whether Pondicherry was part of India's territory or 

not, based on the materials before it. 

Respondents 

• The respondents in the present case were represented by Solicitor General of India. The 

preliminary objection was raised against the entertainment of appeal through special 

leave petition. As per Article 136 ‘the competent apex court at its discretion my allow 

appeal against any decree, order of court or tribunal in the territory of India’, in the 

present case, the appeal was made against the order of an appellant authority i.e., chief 

commissioner which is not even a tribunal or court nor it is the part of territory of India. 

The French government had just transferred the administrating authority. 

• The issue so addressed is of immense political and constitutional importance, and it is 

undeniable that if this land were not part of India's boundaries, it would be a very 

different place. This Court would have no jurisdiction unless Parliament passed 

legislation under Article 138(1), and the Civil Appeal would have to be rejected as 

incompetent if this area were not part of India's territory. Answer to the two prominent 
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questions posed by courts, firstly, by virtue of the Agreement dated October 21, 1954, 

made between the Governments of France and India, or any other agreement or 

arrangement, the French Settlement (Establishment) of Pondicherry is currently not 

included within the territory of India as specified in clause (3) of Article 1 of the 

Constitution. With effect from November 1, 1954, the Government of France 

transferred and the Government of India took over administration of the territory of all 

French Establishments in India, including Pondicherry, per the terms of the 

aforementioned Agreement, dated October 21, 1954. Secondly, in line with the Foreign 

Control Act of 1947, the Indian government has complete executive, legislative, and 

judicial jurisdiction over Pondicherry. It has done so in accordance with the 

aforementioned Agreement. Since the Agreement, the French government has not 

exercised any executive, legislative, or judicial authority. 

• Also, in response to the courts requirement of declaration of whether the extend of 

jurisdiction fall to Pondicherry, However, the learned Solicitor-General correctly 

pointed out that an answer to the question that could be referred under this provision 

would only deal with "the existence or extent of jurisdiction," and that information on 

these points might not be enough to solve the problem posed by the preliminary 

question raised in the appeals and petitions about whether Pondicherry is a part of the 

"territory of India." 

• It was also strongly contended that, When the only evidence available is one State's de 

facto exercise of complete sovereignty in a certain area, that State's sovereignty over 

that area and the area being considered part of that State's territory would seem to 

follow. However, this would generally only apply in situations when sovereignty and 

control were exercised through unilateral action. When the exercise of power and 

authority, as well as the right to administer, is the subject of a bilateral agreement, the 

question of whether the territory has become integrated with and part of the territory of 

the state exercising de facto control is entirely dependent on the terms under which the 

new government was invited or permitted to exercise such control. 

6. JUDGEMENT IN BRIEF 

Justice Ayyangar and Justice Shankar pronounced the verdict on the behalf of the bench. It was 

held that the meaning of the word under the control of government of India of Article 12 is not 

exhaustive only to the territory or authority. It can be interpreted that the objective behind the 



Page 27 of 196 
 

including the word under the control of government of India just include the authorities and 

therefore the chief commissioner can be classified as under the ambit of definition of state. But 

it shall also be noted that, when the orders were issued, the concerning territory was not part of 

India. Though the transfer was de facto but the de jure of the ratification of the treaty of cession 

by the government of France was pending, therefore it was not a whole transfer of sovereignty. 

Hence, no such writ can be entertained back then. 

It was also held that the orders issued by the appellant body was a quasi-judicial authority 

functioning outside India, though the administration was transferred but the transferring of 

authority just means that the control" connotes the power to issue directions to an inferior 

authority about how a thing should be done by a superior authority, and no such directions or 

orders could be issued in the case of a quasi-judicial authority. Only in the situation of executive 

action may a higher authority order a subordinate authority to do something in a certain way. 

In the very nature of things where rule of law prevails it is not open to a government, be it the 

Government of India or the Government of a State, to direct a quasi-judicial or judicial 

authority to decide Any particular matters before it in a particular manner. 

J Sarkar- The Supreme Court might issue a writ to the Pondicherry quasi-judicial authority 

under Article 32. Article 32 was a basic right, as was the right to obtain a writ. The Court could 

not deny a party a basic right to a writ if the Constitution provided for it. The fact that the writ 

issued may not be executed in Pondicherry could not be used to overturn the Constitution's 

provisions. This is only important in the event of discretionary orders. As a quasi-judicial 

authority not under the control of the Government of India, the Chief Commissioner, who is 

the Appellate Authority in the case, fell outside the definition of 'State,' and thus Article 15 of 

the Constitution did not apply to him, and no protection under Article 15 was available against 

the Chief Commissioner at the time the impugned order was made. 

 

7. COMMENTARY 

The apex court in the present case provided a strong precedent for the upcoming disputed 

regarding the annexation. The court also attempted to define the word state and also clarified 

how the authority being under the control of the government of India can also be classified 

under the ambit of definition of state. Moreover, the court clearly stated how the territory not 

being officially part of territory of India because it was not ratified. Thus, the government of 

India is not considered to fully control of territory. The court also clarified on the Jurisdiction 

of apex court to accept the appeals from the quasi-judicial body outside of India. It was decided 
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that the term 'acquired' [Article 1(3)(c)] should be interpreted to mean 'acquisition' in the sense 

of public international law. If the government of India issued a public notification, assertion, 

or declaration declaring or treating a territory as part and parcel of India, the courts would be 

bound to recognise an 'acquisition,' with the result that the territory would become part of the 

union's territory under Article 1(3)(c). The court must follow the government of India's position 

that it did not consider a certain region to be acquired. It makes no difference how the 

Acquisition came about. It may be via conquest, cession following a treaty, possession of 

previously uninhabited territory by a recognised ruler, or accretion under the provisions of a 

treaty between two nations. After the independence, Sikkim, Goa, Daman and Diu, Dadra and 

Nagar Haveli, and Pondicherry may be used as examples of acquisition after independence. It 

was argued that this would be complete surrender to the executive government; that such a 

view would allow the government to disown a territory that was clearly a part of India whenever 

it pleased, allowing it to act as it pleased without regard for the law or any checks from any 

court, including the current court. 

 

8. IMPORTANT CASES REFERRED 

• Duff Development Company v. Government of Kelantan, [1924] UKHL J0410-1 

• Government of the Republic of Spain v. Arantzazu, Mendi 1939 ac 256 

• Kavalannara Kottarthill Kochunni v. The State of Madras, AIR 1960 SC 1080 

• Reg. v Fox UKPC 13, 2 AC 284 

• Regina v. Stacey, [1982] RTR 20 

• Jolley v. Mainka, [1933] HCA 43; 49 CLR 242 

• Frost v. Stevenson, [1932] AC 562 
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CASE NO. 5 

K. S. RAMAMURTHI REDDIAR 

V. 

THE CHIEF COMMISSIONER, PONDICHERRY & 

ANR. 

(AIR 1963 SC 1464) 

WHETHER JUDICIARY IS STATE OR NOT? 

ABSTRACT 

The following is a Case Summary of the infamous K.S. Ramamurthy Reddiar v. Chief 

Commissioner Pondicherry & Anr. 1963 AIR SC 1464, wherein whether the judiciary comes 

within the umbrella of the local authority as per Article 12 of the Constitution of India or not 

was decided. This case was brought before the Apex Court of India in 1963 by the Appellant. 

The petitioner’s moved the Supreme Court to exercise their constitutional right under Article 

32 of the Constitution of India. It was a fairly long case which saw the appearance of many 

learned advocates and senior advocates. In my opinion, the essence of this case lies in the 

Supreme Court taking the charge to define a manner to deal with the cases involving such 

disputes, by instilling life in the statutory provisions of several constitutional law special 

legislation as well as making justice available by way of ensuring readily access to the Court 

via Article 32 or 226 (Writ Petitions).  

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No. 569 of 1961 

Jurisdiction : Supreme Court of India 

Case Decided On : January 22, 1963 

Judges : 

Justice Bhuvneshwar P Sinha, Justice K N  Wanchoo, 

Justice Gajendragadkar P B, Justice K C Das Gupta, 

Justice J C Shah 

Legal Provisions Involved : Constitution of India – Article 12, 15, 32, 136, 142, 144 

Case Summary Prepared By : 
Deveshi Gupta 

UPES, Dehradun 
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2. BRIEF FACTS OF THE CASE 

The brief facts of the case reveals that the petitioner, a Pondicherry resident, was one of 14 

people who applied for a stage carriage permit before the Pondicherry State Transport 

Authority. The permit was granted to one Perumal Padayatchi based on the fact that he was a 

Pondicherry native, among other factors. The petitioner, whose permit application was denied, 

filed an appeal with the Appellate Authority, which dismissed the appeal. The petitioner filed 

a writ petition in this Court under Article 32, claiming that preference based on place of birth 

violates Article 15 of the Constitution. 
 

Pondicherry was not yet part of India's territory on the dates of the orders sought to be 

challenged, but by the time the petition was heard, it had become part of India's territory. The 

respondent contended that, in light of the observations in the decision in N. Masthan Sahib v. 

Chief Commissioner, [1962] Supp. 1 S. C. R. 981, the writ petition was not maintainable. Held 

that the words "under the control of the Government of India" qualify the word "authorities" 

rather than the word "territory" in Article 12, and that Article 12 provides an inclusive 

definition of the word "State”. Furthermore, it was held that if no writ could be issued at the 

time the order was passed because Pondicherry was not a part of India at the time, no such writ 

could be issued in respect of past acts after Pondicherry had become a part of India because 

that would be giving retrospective effect to the Constitution. 
 

Janardan Reddy v. The State, [1950] S.C. R. 940, is cited. 

It was also held that judicial or quasi-judicial authorities outside the territory of India but under 

the administration of the Government of India could not be said to be "under the control of the 

Government of India," because the term "control" connotes the power to issue directions 

regarding how a thing may be done by a superior authority to an inferior authority, and no such 

directions or orders could be issued in the case of a quasi-judicial authority. Only in the case 

of executive action may a superior authority direct that a specific thing be done in a specific 

way by the subordinate authority. 
 

In a society where the rule of law prevails, it is not permissible for a government, whether it is 

the Government of India or the Government of a State, to direct a quasi-judicial or judicial 

authority to rule on any particular matter before it in a particular manner. 

Supp. 1 S. C. R. 981, N. Masthan Sahib v. Chief Commissioner, referred to. It was also held 

that the Chief Commissioner, who is the Appellate Authority in the case, did not fall within the 

definition of 'State' as he is a quasi-judicial authority not under the control of the Government 

of India, and thus Article 15 of the Constitution did not apply to him and he received no 
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protection under at the time the impugned order was issued, no recourse under Article 15 was 

available against the Chief Commissioner. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether Judiciary is a State or not? 

II. Whether the phrase ‘under the control of government of India’ apply to quasi-judicial 

bodies or not? 

III. Whether on a proper interpretation of that Article, the Appellate Authority could in this 

case be said to be "'a local or other authority under the control of the Government of 

India". 

IV. Whether a judicial or quasi-judicial authority outside the territory of India but within 

the territory under the administration of the Government of India can be said to be under 

the control of the Government of India. 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• On September 9, 1960, an order was issued rejecting the appeal. This order is the subject 

of an appeal filed with special leave. 'The petitioner has also filed a writ petition against 

this order, raising the same points. 

• The petitioner's main argument is that the appellate Authority's order shows that 

preference was given to Perumal Padayatchi because he was a native of Pondicherry, 

whereas the petitioner was only a resident of Pondicherry. The petitioner claims that 

such a grant of preference based on place of birth is prohibited by Article 15 of the 

Indian Constitution because the petitioner is an Indian citizen. 

• According to the concluding portion of the judgment, the petitioner contends that no 

such decision was made in that case, and thus the question is open for consideration 

before us. 

• On behalf of the petitioner, it is argued that the majority decision in that case appears 

to imply that the Appellate Authority was under the control of the Government of India, 

because otherwise, the two questions posed to the Government of India by the first part 

of the decision would not have been necessary. 
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Respondent 

• The petitioner's contention is addressed on behalf of the respondents in this manner. 

According to the respondents, Pondicherry was not part of India's territory at the time, 

and thus the Constitution did not apply to it. As a result, the petitioner would have no 

right to apply to this Court for special leave under Article 136 of the Constitution, nor 

would the petitioner have any right to file a writ petition under Article 32 

• It is thus argued that, despite the fact that Pondicherry was not a part of India at the time 

the order under challenge was issued, the Appellate Authority that issued the order was 

a "local or other authority under the control of the Government of India" and thus 

subject to writ under Article 32 of the Constitution. 

• The respondents, on the other hand, argue that the fact that Pondicherry is now part of 

India's territory makes no difference in applying the decision in Masthan Sahib's case 

that a judicial or quasi-judicial authority cannot be said to be an authority "under the 

control of the Government of India" within the meaning of Article 12, and thus the 

Appellate Authority, which was a quasi-judicial authority, was not. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Various crucial administrative law provisions are the legal aspects involved in this case. This 

case sets an example to how the constitutional matters shall be dealt with – this case highlights 

the importance of Article 12 of the Constitution of India. The case highlights ‘under the control 

of the government of India’ does not apply to quasi-judicial bodies. 

A PIL was filed in 2006 and it demanded judiciary to be included under Article 12 but the court 

rejected it. This case also cites some other landmark cases (mentioned ahead) to relating to the 

matter in issue. 

 

6. JUDGEMENT IN BRIEF 

This order rejecting the appeal was passed on September 9, 1960. Permit for Stage Carriage-

Grant to Pondicherry Native-Chief Commissioner confirms as Appellate Authority racial 

discrimination based on birthplace-Jurisdiction of The Supreme Court- ""The State"—"Under 

Government Control" from India "-Meaning-Indian Constitution, Arts. 12, 15, 32, 136 etc. As 

a result, we dismiss the appeal and make no order as to costs. The writ petition is dismissed 

with costs. The appeal was denied. Writ petition denied. 
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7. COMMENTARY 

Some of the most crucial administrative law provisions are the central legal aspects involved 

in the present case of K. S. Ramamurthy Reddiar v. Chief Commissioner Pondicherry & Anr. 

1963 AIR SC 1464, and the precedent set by this case makes it earn its ‘landmark case’ label. 

In my opinion, the essence of this case lies in the Supreme Court taking the charge to define a 

manner to deal with the cases involving such matter in issues or disputes related to such subject 

matter, by instilling life in the statutory provisions of several constitutional law special 

legislations as well as making justice available by way of ensuring readily access to the Court 

via Article 32 or 226 which provide writ jurisdiction to the Apex court i.e. The Supreme Court 

and the High Court’s respectively. In my opinion, this is one of the most comprehensive 

judgments which sets forth a path lead by example and provides executory as well as legislative 

directions in order to follow-up to ensure successful implementation of the ‘unified’ approach. 

This is a holistic judgement rendered by the Supreme Court of India declaring a practice of law 

by their judgment. Here in the present case of dealing the point which was kept before the court 

for determination was whether the Chief Commissioner of Pondicherry who was acting in a 

quasi-judicial capacity would be considered as an authority under the control of Government 

of India under the umbrella of Article 12. This case particularly and specifically deals with 

quasi-judicial bodies or authorities in the state of Pondicherry and their recognition as state 

authority under Article 12 of the Constitution of India along with its relation to the fundamental 

rights mentioned under Part IV of the Constitution. This apex court judgement has been and 

shall be considered a successful win for the administrative jurisprudence. 

 

8. IMPORTANT CASES REFERRED 

 

• N. Masthan Sahib v.  Chief Commissioner, [1962] Supp. 1 S. C. R. 981 

• Janardan Reddy v. The State, [1950] S.C. R.  940 
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CASE NO. 6 

RAJASTHAN ELECTRICITY BOARD 

V. 

MOHANLAL & ORS. 

AIR 1967 SC 25 

RAJASTHAN ELECTRICITY BOARD UNDER ARTICLE 12 
 

 

ABSTRACT 

State has been defined under Article 12 of the Constitution of India which forms basis for 

different necessary aspects in India. State authorities and agencies have an important role to 

play with respect to rule making, governance and disposal of justice in India. A special moral, 

ethical and binding duty (at various instance) of protecting interest of public at large is 

embedded. With the title comes great and important responsibility working towards welfare of 

people. There are various protections, immunities and privileges are also attached to the state 

authorities. Hence, it is important that a watch over the inclusion of authorities and agencies 

within the ambit of Article 12 is kept. This case discusses the scope of State under the Article 

12 of the Constitution of India. It further, elaborates upon the status of local authorities and if 

they could be included in the ambit of this article or not. The case even deals with violation of 

rights of an individual by authorities that fall within the ambit of Article 12. Respondent 

Mohanlal filed a petition in the Rajasthan High Court challenging the Electricity Board's 

promotion order. He contended that the Board's actions were in violation of the Indian 

Constitution's Article 14 and 16. The Rajasthan High Court ruled in favour of the Respondents 

and ordered the Board to reconsider the promotion situation. As a result, the Board filed a 

Special appeal with the Supreme Court, which supported the High Court's verdict. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : SLP No. 337 of 1967 

Jurisdiction : Supreme Court of India 

Case Decided On : April 3, 1967 

Judges : 

Justice K. Subba, Justice Bhargava, Vishishtha Rao, 

Justice J. C. Shah, Justice J. M. Shelat, Justice G. K. 

Mitter 
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Legal Provisions Involved : 

Constitution of India - Article 12, 14, 16, 19, 46, 226, 

227, 298; 

(Electricity Supply) Act, 1948, Section 44, 78A 

Case Summary Prepared by : 
Yashwardhan Bansal                                                                                              

Christ (Deemed to be University) Bengaluru. 

 

2. BRIEF FACTS OF THE CASE 

The case was filed before the Supreme Court of India by State Electricity Board of Rajasthan 

as a Special Leave appeal. It was against the order passed by the High Court of Rajasthan. By 

a notification issued by the Government on February 12, 1958, purporting to exercise its 

powers under Section 78A of the Electricity (Supply) Act, 1948, Mohanlal and the other ten 

workers were all provisionally placed at the disposal of the Electricity Board of Rajasthan, 

Jaipur. All of them had previously worked for the State Government as Foremen in the 

Electrical and Mechanical Department as permanent employees. New grades and service 

conditions were to be formulated for those employees whose services were transferred to the 

Board under its regulation, according to the notification. 

Employees would have the option of adopting these new grades and service conditions or 

remaining in their current grades and service conditions, with the exception of behaviour and 

disciplinary issues. One could claim pensions and bonuses according to the Rajasthan service 

rules in case the post was dissolved by the board. The board did not create additional grades or 

service standards until the proceedings weren’t filed. 

Mohanlal was seconded from the State Government to the Office of Public Works by the decree 

of January 27, 1960, after serving for two years under the Board of Directors. The government 

issued an order to the Secretary of the Board on August 10, 1960, proposing that Mohanlal and 

10 other workers be considered assigned to the Board. The Office of Public Works issued an 

order on November 24, 1962, and reassigned Mohanlal to his superior on December 1, 1962, 

after which his deputy period was extended. He was returned to the Board of Directors from 

the Public Works Department on July 11, 1963 and was appointed as Foreman. While working 

in the utilities sector, the board promoted 10 other staff members to assistant engineers, and he 

was promoted to an assistant engineer in the utilities sector. Mohanlal applied to the board and 

the government for promotion to an assistant engineer under the board, but was rejected. 

Mohanlal then filed a petition with the Rajasthan High Court under Articles 226 and 227 of the 

Constitution. Mohanlal said he violated Articles 14 and 16 of the Constitution because he was 
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entitled to equal treatment with 10 other workers and the Board did not consider promotion 

with him. Insisted. The Supreme Court upheld Mohanlal's claim, overturned the decision to 

promote 10 other workers, and ordered the Board to reconsider his promotion after considering 

Mohanlal's claim. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Electricity Board across be considered as State under the ambit of Article 

12 of the Constitution of India? 

II. Whether there has been a violation of Article 14 and 16 of the Constitution of India by 

the board as claimed by the Respondent? 

III. Whether the Mr. Mohanlal (Respondent) was employee of the Electricity board or not? 

 

4. ARGUMENTS OF THE PARTIES 

Plaintiff 

• The learned counsel representing the appellant denied the violations and the judgment 

of Hon’ble High Court based upon two grounds: 

• The Petitioner's Learned Counsel (S.T. Desai) argued that because Mohanlal had never 

worked for the Board as a permanent employee or in a relevant capacity, he could not 

claim to be considered for promotion alongside the other ten employees. 

• The petitioner also said that Respondents' services were placed at the Electricity Board's 

disposal 'Provisionally' in the announcement dated February 12, 1958. Mohanlal 

claimed in his petition to the High Court that he was never a regular employee of the 

Board, and that after the Government's Electrical and Mechanical Department was 

dissolved, he worked for the Board temporarily before becoming a permanent State 

employee in the Public Works Department. 

• The Petitioner's second argument was that the Board did not fall within the definition 

of "State" as defined in Article 12 of the Constitution, and thus the High Court could 

not issue a directive to the Board under Article 226 or 227 of the Constitution based on 

the Board's actions violating Article 14 and 16. 

• The Counsel argued that the authorities listed in Article 12 of the Indian Constitution, 

the Government and Parliament of India, as well as the Governments and Legislatures 

of each of the States and local authorities, and the words "other authorities" if read with 

ejusdem generis, the Board is a separate legal entity with its own existence and was 
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formed primarily to conduct commercial operations. As a result, it is not covered by the 

State. 

• It was held in The University of Madras v. Shantha Bai and Others that these terms 

must be regarded 'ejusdem generis' with Government or Legislature, and that they can 

only apply to authorities executing governmental tasks if they are construed in this way. 

Natural or legal persons who could not be deemed government instruments would be 

excluded. The University of Madras was constituted as a corporate personality under 

Madras Act VII of 1923. It is not assigned with any official duties; rather, its main 

purpose is to promote education. Despite the fact that Section 44 of the Act compels 

the local government to make a financial contribution, the University is free to raise 

funds through fees, endowments, and other means. Although it is not controlled by the 

government, it is a government-aided institution. 

• The Punjab High Court also approved and applied the principle of 'ejusdem generis' in 

the case of Krishan Gopal Ram Chand Sharma v. Punjab University and Others, which 

was followed by the case of The University of Madras v. Shanta Bai and Others. On 

the basis of these decisions, it was argued that an examination of the Electricity Supply 

Act's provisions would reveal that the Board is an independent entity that cannot be 

regarded as acting as an agent of the Executive Government, and thus that it is not a 

"State" within the meaning of Article 12 of the Constitution. 

Respondent 

• The learned counsel representing respondent based his argument mainly on the 

definition provided in the Constitution of India. He advanced that the definition in 

Webster's Third New International Dictionary defines a public administrative agency 

or corporation as "a public administrative agency or corporation with quasi-

governmental powers and authorized to operate a revenue-producing public enterprise," 

which can be applied. This dictionary definition of "authority" is plainly broad enough 

to include all statutory entities endowed with authority. 

• It was concluded in Ujjam Bai v. State of Uttar Pradesh that Article 12 of the definition 

closes the list of authorities by referring to 'other authorities within the territory of 

India,' which cannot be understood as ejusdem generis with either the Government and 

the Legislatures or local authorities. Furthermore, because the nature of the 'power' in 

this residuary provision is not specified, it must include any type of authority formed 

under a contract. 
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• The word "other authorities" in Article 12 refers to all constitutional or statutory 

authorities to whom legislation gives powers, according to these Court rulings. It makes 

no difference that some of the provided capabilities are intended for commercial usage. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

the State includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India 

or under the control of the Government of India. 

 

Article 14 

Equality before the law and equal protection under the law are guaranteed by this article of the 

Indian Constitution. It declares that everyone is equal before the law and should get equal 

protection under the law, and that no one should be discriminated against because of their 

religion, race, caste, sex, or birthplace. 

 

Article 16 

Equal Opportunity in Public Employment is guaranteed by this article of the Indian 

Constitution. In situations relating to employment or appointment to any office under the State, 

it stipulates that all people shall have equal opportunity. Furthermore, no citizen will be 

discriminated against in any employment or office under the State solely on the basis of 

religion, race, caste, sex, descent, place of birth, residency, or any combination of these factors. 

 

Article 19 

Certain rights to freedom of speech and expression are protected under Article 19 of the Indian 

Constitution, with some caveats. It states that every Indian citizen has the right to freedom of 

speech and expression, the right to assemble peacefully and without arms, the right to form 

associations or unions, the right to move freely throughout India's territory, the right to reside 

and settle in any part of the country, and the right to practice any profession, trade, or business. 

 

Article 46 

This article of the Indian Constitution is dedicated to the advancement of the educational and 

economic interests of Scheduled Castes, Scheduled Tribes, and other marginalized groups. The 

state has the responsibility to support and promote the educational and economic interests of 

the deprived sections of society, particularly the Scheduled Castes and Scheduled Tribes, and 

protect them from all types of social injustice and exploitation. 
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Articles 226 & 227 

The Indian Constitution defines the authority of the High Courts under Articles 226 and 227. 

It provides that every High Court has supervisory authority over all courts and tribunals in the 

territory over which it has jurisdiction (except a court formed under a law related to armed 

forces). It also enables the high courts to issue instructions, orders, or writs, including writs in 

the form of habeas corpus, mandamus, prohibition, quo warranto, certiorari, or any of them, to 

any person or authority, including the government (in proper instances). 

 

Article 298 

It allows the State, as an abstract entity, to engage in trade or business through an agency, 

instrumentality, or juristic person. 

 

Section 44 of the Electricity (Supply) Act, 1948 

Restriction on the installation of new generating stations, major extensions, or replacement of 

plant in generating stations is addressed under Section 44 of the Electricity (Supply) Act. For 

consent to the replacement of any major unit of plant or works, the Board—gives to the 

applicant, who is a licensee, an undertaking that either the station to which the application 

relates will become a controlled station in terms of Section 34 within eighteen months from the 

said date, or the Board will make a declaration to him. 

Restriction on the installation of new generating stations, major extensions, or replacement of 

plant in generating stations is addressed under Section 44 of the Electricity (Supply) Act. The 

Board gives to the applicant, who is a licensee, an undertaking that within eighteen months 

from the said date, either the station to which the application pertains will become a controlled 

station in terms of section 34 or the Board will make a declaration to him in terms of Section 

36; or shows to the applicant that the electricity required by him pursuant to his application 

could be more economically sourced; or shows to the applicant that the electricity required by 

him pursuant to his application could be more appropriately suited. 

 

Section 76A of the Electricity (Supply) Act, 1948 

Directions are issued by the State Government under Section 76A of the Electricity (Supply) 

Act. The Board shall be led in the performance of its duties by any policy directives issued by 

the State Government. If there is a disagreement between the Board and the State Government 

about whether a question is a policy question or not, it will be referred to the Authority, whose 

judgement will be final. 
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6. JUDGEMENT IN BRIEF 

According to a Government directive dated January 27, 1960, Mohanlal's lien was on a post 

under the Board. The term "reversion" in the order clearly implied that Mohanlal was being 

sent back to his original Department from a Department where he had been on deputation or 

temporarily. 

There is also no evidence that any order was issued permanently transferring the other 

employees to the Board after their services were provisionally put at the Board's disposal by 

the February 12, 1958 notification, but they were recognized as permanent employees of the 

Board and promoted to the position of Assistant Engineer from the position of Foremen on that 

basis. 

As a result, it is determined that the High Court made no errors in holding that Mohanalal was 

employed by the board in the same capacity as others and was subject to the same rules. 

Mohanlal was clearly entitled to be considered for advancement by the Board on an equal 

footing with other employees. 

According to the Supreme Court, the High Court erred in applying the principle of ejusdem 

generis when interpreting the phrase "other authorities" in Article 12 of the Constitution 

because they failed to recognize the basic principle of interpretation that there must be a distinct 

genus or -category running through the bodies already named in order to invoke the application 

of the ejusdem generis rule. 

The fact that the Board is required by the Electricity Supply Act to engage in some trade or 

commerce operations does not indicate that it should be excluded from the meaning of the term 

"State" as used in Article 12. In addition, the Electricity Supply Act contains provisions that 

explicitly state that the Board has the authority to issue instructions and that non-compliance 

is a criminal offence. 

The term "other authorities" is broad enough to include any statutory authority operating within 

India's territory or under the Indian government's supervision. When the words "other 

authorities" appear in Article 12 of the Constitution, there was no need to limit this meaning. 

As a result, the Board was an authority as per the explanation provided of “State” under Article 

12 of the constitution. 

 

7. COMMENTARY 

In my humble opinion the judgment was right on point because judiciary is not mentioned in 

Article 12 hence, a properly constituted court's decision cannot be challenged as infringing on 

basic rights. The first two characteristics of a state, as defined by Article 12 of the Indian 
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Constitution, are self-evidently encompassed in the term of 'State.' However, the term 'Local 

& Other Authorities' requires further explanation. The preceding case demonstrates the extent 

and limitations of the term "State" as defined in Article 12 of the Constitution. It also discusses 

the 'ejusdem generis' criterion and how it applies to Article 12. Further, one can agree with the 

Supreme Court's and High Court's decisions.as, any constitutional or statutory authority 

conferred with powers by law, however, cannot be considered "other authority" as described 

by Article 12. In its most literal sense, "authority" refers to a body with the power to command 

or make a final decision, to impose compliance, or to have the legal authority to command and 

be obeyed. Fundamental rights, within their defined domains, transcend the legislative and 

executive functions of the sovereign authority. The imposition of justified constraints by the 

state, on the other hand, may limit some of the most important fundamental rights. The actual 

meaning of the words "other authority" in Article 12 must be determined in light of this dual-

phase of essential rights. Authorities that are constitutional or statutory that are given 

jurisdiction by law but do not share sovereign authority, according to the author, do not fall 

under the definition of "State" as defined in Article 12 of the Indian Constitution. 

 

8. IMPORTANT CASES REFERRED 

• The University of Madras by the Registrar v. Shantha Bai and Anr., AIR 1954 Mad 67 

• K. S. Ramamurthi Reddiar v. The Chief Commissioner of Pondicherry and Anr., 1963 

AIR 1464 

• Ujjam Bai v. State of Uttar Pradesh, [1963] 1 S.C.R. 778 

• United Towns Electric Co., Ltd. v. Attorney-General for Newfoundland, [1939] 1 All.  

E.R. 423 

• B.W. Devadas vs. The Selection Committee for Admission of Students to the Karnataka 

Engineering College & Others., A.I.R. 1964 Mysore 6 

• Krishan Gopal Ram Chand Sharma v. Punjab University and Another, A.I.R. 1966 

Punj 34 
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CASE NO. 7 

UMESH CHANDRA SINHA 

V. 

V. N. SINGH AND ORS. 

(AIR 1968 PATNA 3) 

PATNA UNIVERSITY UNDER ARTICLE 12 

ABSTRACT 

Part III (Article 12- 35) of the Indian constitution deals with the fundamental rights.  

fundamental rights are the rights guaranteed to all the citizens of the nation. These rights apply 

globally to every citizen residing in the country irrespective of their gender, religion, caste etc. 

They are laws which require high degree of protection from the government and they should 

not be violated by the government. These rights cannot be enforceable against private entities 

and individuals. Article 12 of the Indian constitution gives the definition and extended 

significance to the term ‘state’ occurring in Art. 13(2) or any other provision concerning 

fundamental rights. It is very important to know what bodies fall under the definition of a state. 

The given case here also discusses about the term “state” and how it can be interpreted. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Writ Judicial Case No. 51 of 1967 

Jurisdiction : Patna High Court 

Case Decided On : April 10, 1967 

Judges : Justice R Narasimham, Justice U Sinha, Justice T Nath 

Legal Provisions Involved : Constitution of India - Article 12, 226 

Case Summary Prepared By : 
Unnati Nigam,                                                                     

UPES, Dehradun 

 

2. BRIEF FACTS OF THE CASE 

The petitioner was an applicant for admission to the Patna Medical College, which is an 

institution under the control or the Patna University. He was not selected for admission, and 

the present application under Article 226 of the Constitution has been filed mainly for a 

declaration that some of the provisions of the Ordinance. The petitioner's case was that his total 

marks were 50.2 percent and though he was denied admission. Although some of the candidates 
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who got less marks than the petitioner was selected. It is not denied that there are nearly nine 

candidates above the petitioner in order of merit. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Patna University is a "State" as defined in Article 12 of the Constitution 

or not and consequently, Article 14 or Article 13 can be availed of by the petitioner? 

II. Giving of preference to the children of the poor employees of the University and to the 

children or those employees who have rendered meritorious service to the University 

is discriminatory or not? 

 

4. ARGUMENTS BY THE PARTIES  

Petitioner  

• The petitioner argued that the sub-clauses were discriminatory in nature and were not 

protected by Article 15 Clause (4). 

• As a result, counsel for the petitioner urged that Sub-clauses (e), (f), and (g) be declared 

unconstitutional, and that the appropriate authorities be directed to reconsider the 

petitioner's application in accordance with the remaining provisions of the Ordinance. 

• Subclauses (a), (b), (c), and (d) were not challenged during arguments, and they will 

be clearly protected by Clause (4), read with Clause (3) of Article 15 of the 

Constitution. 

Respondent  

The following are the main points raised by Mr. Lal Narain Sinha, Advocate-General 

for the University, against the petitioner: — 

• The petitioner has no justifiable right to file this petition because, even if Sub-clauses 

(f) and (g) are declared unconstitutional, there are nine candidates who have obtained 

higher marks than the petitioner (see Annexure B), and they must be given preference 

when making merit-based selection. As a result, it was argued that the petitioner has 

no reasonable chance of admission. 

• Because Patna University is not a "State" as defined in Article 12 of the Constitution, 

the petitioner cannot invoke Article 14 or Article 13. 
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• In any case, giving preference to the children of poor University employees and to the 

children of employees who have rendered meritorious service to the University is not 

discriminatory. These are the main issues to consider right now. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

“In this part, unless the context otherwise requires, ‘the State’ includes the Government and 

Parliament of India and the Government and the Legislature of each of the States and all local 

or other authorities within the territory of India or under the control of the Government of 

India”. 
 

 

Article 226 - Power of High Courts to issue certain writs 

1. Notwithstanding anything in Article 32 every High Court shall have powers, throughout 

the territories in relation to which it exercises jurisdiction, to issue to any person or 

authority, including in appropriate cases, any Government, within those territories’ 

directions, orders or writs, including writs in the nature of habeas corpus, mandamus, 

prohibitions, quo warranto and certiorari, or any of them, for the enforcement of any of 

the rights conferred by Part III and for any other purpose 

2. The power conferred by clause (1) to issue directions, orders or writs to any 

Government, authority or person may also be exercised by any High Court exercising 

jurisdiction in relation to the territories within which the cause of action, wholly or in 

part, arises for the exercise of such power, notwithstanding that the seat of such 

Government or authority or the residence of such person is not within those territories 

3. Where any party against whom an interim order, whether by way of injunction or stay 

or in any other manner, is made on, or in any proceedings relating to, a petition under 

clause (1), without 

• furnishing to such party copies of such petition and all documents in support of the 

plea for such interim order; and 

• giving such party an opportunity of being heard, makes an application to the High 

Court for the vacation of such order and furnishes a copy of such application to the 

party in whose favour such order has been made or the counsel of such party, the 

High Court shall dispose of the application within a period of two weeks from the 

date on which it is received or from the date on which the copy of such application 
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is so furnished, whichever is later, or where the High Court is closed on the last day 

of that period, before the expiry of the next day afterwards on which the High Court 

is open; and if the application is not so disposed of, the interim order shall, on the 

expiry of that period, or, as the case may be, the expiry of the aid next day, stand 

vacated 

4. The power conferred on a High Court by this article shall not be in derogation of the 

power conferred on the Supreme court by clause (2) of Article 32 

 

6. JUDGEMENT IN BRIEF 

Any public authority created by the Statute on whom powers are conferred by law must be held 

to be a State irrespective of whether the functions of that authority are sovereign functions or 

non-sovereign functions such as spreading of education etc. The University, Patna is therefore 

a State for the purpose of Article 12, it being a public statutory body created by the appropriate 

Act of the legislature and empowered to make statutes, Ordinances and Regulations by the 

legislature. The laws made by the University in exercise of these powers will come within the 

definition of law' as given in Article 13(3)(a) of the Constitution and consequently they must 

conform to the fundamental rights provided in Part III of the Constitution. The application of 

the principle of ejusdem generis in construing the words "other authorities in Article 12 of the 

Constitution is incorrect and the words must be given the full dictionary meaning Art.226 

Admission into educational institutions Selection already made - Aggrieved party still entitled 

to claim relief to be considered in accordance with valid law - He cannot claim admission as 

of night Article 14, 15, 16, 31, 226 Admission to educational Institutions -Ordinance of 

university challenged as discriminatory Applicant has locus stand to maintain writ petition even 

though there may be other meritorious candidates who are likely to be admitted. 

Ordinance of University providing for admission to medical colleges Reservation seats for 

children of University employees on grounds of their extreme pecuniary difficulties and for 

rendering meritorious service to the university Ordinance is discriminatory There is no 

reasonable nexus between the object intended to be achieved by the ordinance on the one hand 

and the principle on which the children of the employees of the University are selected for 

preferential treatment on the other There is no reasonable classification. 

Therefore, Patna High Court is in Umesh Singh v. V. N. Singh following the decision of 

Supreme Court held that ‘Patna University’ is a ‘state’. 

 



Page 46 of 196 
 

7. COMMENTARY 

Article 12 of the Indian constitution gives the definition and extended significance to the term 

‘state’ occurring in Article 13(2) or any other provision concerning fundamental rights. It is 

very important to know what bodies fall under the definition of a state. It has an expansive 

meaning.  In P. D. Shamdasani v. Central Bank of India10, Supreme Court held that Article 

19(1) and Article 31(1) contains the rights which are available against the state not against the 

private individual. 

Article 12 of the Indian Constitution states that – “Definition in this part, unless the context 

otherwise requires, the State includes the Government and Parliament of India and the 

Government and the Legislature of each of the States and all local or other authorities within 

the territory of India or under the control of the Government of India.” 

In this part, unless the context otherwise requires "the State" includes- 

• the Government of India and Parliament of India and 

• the Government of States and the Legislature of each of the States 

• and all local authorities or 

• other authorities within the territory of India or under the control of the Government of 

India. 

What is included in term “State”? 

The term state includes – 

• Central executive and central legislature 

• States executives and states legislature 

• Local authorities 

• Other authorities 

It is therefore an action of these bodies that can be challenged before the courts as violating the 

fundamental rights. 

 

Authorities 

It means a person or body exercising power to command in the context of Article 12 word 

‘authority’ means – 

• The power to make laws. 

• The orders, regulations, bye-laws, notifications etc. to enforce those laws. 

 
10 1952 AIR 59; 1952 SCR 391 
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a. Local Authorities 

The section 3(31) of the general clauses act defines local authority as – 

"Local authority" shall mean a municipal committee, district board, body of port 

Commissioners or other authority legally entitled to, or entrusted by the Government with, the 

control or management of a municipal or local fund; 

In Premji Bhai Panwar v. Delhi Development Authority (DDA)11 the Delhi Development 

Authority, a statutory body, has been held to be a ‘local authority’ because it is constituted for 

the specific purpose of development of Delhi according to plan which is ordinarily a municipal 

function. 

In the case of Calcutta State Transport Corporation v. Commissioner of Income-tax, West 

Bengal 12, Supreme Court refused to characterize the corporation as a ‘local authority’. The 

corporation is meant only for the purpose of providing road transport services and has no 

element of popular representation in its constitution. Its powers and functions bear no relation 

to the powers and functions of a municipal committee. It is more in the nature of a trading 

corporation. 

In Mohammad Yasin v. Town Area Committee13 the S.C. held that the bye-laws of Municipal 

Committee charging a prescribed fee on the wholesale dealer was an order by a State Authority 

contravened Article 19(1). These bye-laws in effect and in substance have brought about a total 

stoppage of the wholesale dealer’s business in the commercial sense. 
 

 

b. Other Authorities 

Authorities other than those of local self-Government, who have the power to make rules, 

regulations, etc., having the force of a law are termed as other authorities. The expression of 

“other authorities” is so wide in itself that it could have covered all authorities created by 

constitution or state on whom power are conferred by law. It is not necessary that statutory 

authority should be engaged in performing governmental or sovereign function. Supreme Court 

of India came up with more broad and liberal interpretation of “other authorities” so as to 

include all those bodies or instrumentalities which are though not created by the constitution 

or by a statute of government. They evolved the Doctrine of Instrumentality. 

In University of Madras v. Santa Bai14. held that ‘other authorities’ could only indicate 

authorities of like nature that is ejusdem generic. So, it could only mean authorities exercising 

 
11 1980 AIR 738, 1980 SCR (2) 704. 
12 1977 108 ITR 922 Cal. 
13 1952 AIR 115, 1952 SCR 572. 
14 AIR 1954 Mad. 67Madras H.C. 
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governmental or sovereign functions. It cannot include authorities or person natural or juristic 

such as university unless it is maintained by the state. 

But in Ujjammbai v. State of U.P. AIR 196215 Court rejected the restrictive, interpretation of 

expression ‘other authorities’ given by the Madras H.C. and held that ejusdem generic rule 

could not be resorted to in interpreting this expression. In Article 12 the bodies specially named 

are the Government of Union and States and the Legislature of Union and states and local 

authorities. There is no common genus running through these named bodies nor can these 

bodies so have placed in one single category on any rational basis. 

Electricity Board Rajasthan v. Mohan Lal 16- the decision given by Madras High Court in Santa 

Bai’s case was overruled and held university to be a ‘state’. • it was held that to be State, it is 

not necessary that the authority must be performing governmental or sovereign functions. It 

should- 

• Be created by the Constitution of India; 

• Have power to make laws 

In Sukhdev v. Bhagatram 17 , LIC, ONGC and IFC were held to be State as performing very 

close to governmental or sovereign functions. The Corporations are State when they enjoy 

• Power to make regulations; 

• Regulations have force of law. 

The Indian Constitution not only grants individuals fundamental rights, but also makes it the 

state's responsibility to guarantee that such rights are respected. Through its interpretations, the 

court has expanded the definition of "state" to encompass a number of statutory and non-

statutory organisations. 

The requirement to identify what constitutes a state is to allocate the party who will be 

responsible for carrying out such a right. Not only that, but the definition of state under Article 

12 contains several words with ambiguous meanings, such as local authorities, government 

control, other authorities, and so on, and as seen in the preceding sections, the courts have 

described the scope of the article by establishing a test and debating the meaning of the terms. 

 

 

 

 
15 AIR 1962. 
16 1967 AIR 1857; 1967 SCR (3) 377. 
17 AIR 1975 SC 1331. 
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8. IMPORTANT CASES REFERRED  

 

• P. D. Shamdasani v. Central Bank of India, 1952 AIR 59; 1952 SCR 391 

• Premji Bhai Panwar v. Delhi Development Authority (DDA), 1980 AIR 738, 1980 

SCR (2) 704 

• Calcutta State Transport Corporation v. Commissioner of Income-tax, West Bengal 

,1977 108 ITR 922 Cal. 

• Mohammad Yasin v. Town Area Committee, 1952 AIR 115, 1952 SCR 572 

• University of Madras v. Santa Bai., AIR 1954 Mad. 67Madras H.C. 

• Ujjammbai v. State of U.P., AIR 1962 

• Electricity Board Rajasthan v. Mohan Lal, 1967 AIR 1857; 1967 SCR (3) 377 

• Sukhdev v. Bhagatram, AIR 1975 SC 1331 
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CASE NO. 8 

SABHAJIT TEWARY 

V. 

UNION OF INDIA 

(AIR 1975 SC 1329) 

COUNCIL WITHIN THE MEANING OF STATE 
 

ABSTRACT 

The following is the case summary of Sabhajit Tewary vs. Union of India which is based on 

the background of the “pre-emergency era” ruling of the then Prime Minister Indira Gandhi. 

The judgment of the case came when the Indira Gandhi Government was in power. In the said 

case, Sabhajit Tewary (petitioner) was a junior stenographer in the Council of Scientific and 

Industrial Research who asserted that some of the letters relating to his remuneration were of 

discriminatory nature and is violative of Article 14 of the Constitution of India. The respondent 

(Union of India) is not considered as an authority within the meaning of Article 12 of the 

Constitution of India as a result of which the petitioner cannot invoke Article 14 of the Indian 

Constitution against the petitioner i.e. Union of India. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition No. 43 of 1972 

Jurisdiction : Supreme Court of India 

Case Decided On : February 21, 1975 

Judges : 
Justice A. N. Ray, Justice Kuttil Kurien Mathew, Justice Y.V. 

Chandrachund, Justice Alagiriswami, Justice A. C. Gupta 

Legal Provisions Involved : Constitution of India, Article 12, 14, 16, 311 

Case Summary Prepared By : 
Varnika Verma 

Chanakya Law College, Kumaun University 

 

2. BRIEF FACTS OF THE CASE 

The petitioner was a junior stenographer in the Council of Scientific and Industrial Research 

who had contended that there have been 02 letters regarding his remuneration which were of 

discriminatory nature and thus were violative within the means of Article 14 of the Constitution 

of India. The said letters were in relation to recommendations of the Finance Sub-Committee 
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of the Council of Scientific and Industrial Research with regard to the remuneration of the 

petitioner. Sabhajit Tewary (petitioner) purported that he is entitled to be granted the same 

number of advance increments same as approved and granted to new recruits because the 

“Council” comes within the definition of “state” under Article 12 of the Constitution of India. 

The same benefits would also be available to the petitioner without any discrimination by the 

government. 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Council of Scientific and Industrial Research (CSIR) covered under the 

definition of State given under Article 12 of the Constitution of India? 
 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• The petitioner argued that the “Council” amounts to be a society that is registered under 

the “Societies Registration Act”. Reliance was placed be the petitioner’s counsel on the 

features of the society. 

• The counsel for the petitioner argued that under Rule 03 of the Act, the “Prime Minister 

of India” is considered as the “ex-officio President of the Society”. 

• Rule 30 of the Act consists of “governing body” where some persons are appointed by 

the Government of India who represent the administrative Ministry and under which 

the “Council of Scientific and Industrial Research” is also included. 

• It was also argued that the Government of India exercise a lot of control in the Council 

like the termination of the employment of one or all employees, except the ex-officio 

members of the governing body. 

• The Counsel for the petitioner also stressed upon Rule 45 and Rule 46 of the Act, which 

asserts that “Governing Body shall have the management of all the affairs and funds of 

the Society” and “the Governing Body shall have power, with the sanction of the 

Government of India to frame, amend or repeal bye-laws not inconsistent with the rules 

for the administration and management of the affairs of the Society and in particular to 

provide for the terms and tenure of appointments, employments, allowances, rules of 

discipline and other conditions of service of the officers and staff of the Society” 

respectively. 
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• The Counsel also referred to “the Government of India (Allocation of Business) Rules, 

1961” which states that “all matters relating to the Council of Scientific and Industrial 

Research are under the department of Science and Technology”. 

Respondent 

• The respondent argued that as claimed by the petitioner to enforce Article 14 and 16 

of the Constitution of India, first it has to be proved that the Council should come 

within the means of the definition of Article 12. 

• The counsel for the respondent also stated that the Council was registered under “The 

Societies Registration Act, 1860” which makes him a private body. 

• It was argued that unlike the “Life Insurance Corporation of India and Oil & Natural 

Gas Commission” it was not a statutory body but a body registered under the Societies 

Registration Act, 1860. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12: State 

“In this part, unless the context otherwise requires, ‘the State’ includes the Government and 

Parliament of India and the Government and the Legislature of each of the States and all local 

or other authorities within the territory of India or under the control of the Government of 

India”. 

Article 14: Equality before Law 

“The State shall not deny any person equality before the law or the equal protection of the laws 

within the territory of India. Prohibition of discrimination on grounds of religion, race, caste, 

sex or place of birth”. 

Article 16: Equality of opportunity in matters of public employment 

(1) “There shall be equality of opportunity for all citizens in matters relating to employment 

or appointment to any office under the State”. 

(2) “No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth, 

residence or any of them, be ineligible for, or discriminated against in respect or, any 

employment or office under the State”. 
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(3) “Nothing in this article shall prevent Parliament from making any law prescribing, in 

regard to a class or classes of employment or appointment to an office under the 

Government of, or any local or other authority within, a State or Union territory, any 

requirement as to residence within that State or Union Territory prior to such 

employment or appointment”. 

(4) “Nothing in this article shall prevent the State from making any provision for the 

reservation of appointments or posts in favor of any backward class of citizens which, 

in the opinion of the State, is not adequately represented in the services under the State. 

(5) “Nothing in this article shall affect the operation of any law which provides that the 

incumbent of an office in connection with the affairs of any religious or denominational 

institution or any member of the governing body thereof shall be a person professing a 

particular religion or belonging to a particular denomination”. 

Article 311: Dismissal, removal or reduction in rank of persons employed in civil 

capacities under the Union or a State 

(1) “No person who is a member of a civil service of the union or an All-India service or a 

civil service of a State or holds a civil post under the Union or a State shall be dismissed 

or removed by a authority subordinate to that by which he was appointed”. 

(2) No such person as aforesaid shall be dismissed or removed or reduced in rank except 

after an inquiry in which he has been informed of the charges against him and given a 

reasonable opportunity of being heard in respect of those charges”. 

(3) “If, in respect of any such person as aforesaid, a question arises whether it is reasonably 

practicable to hold such inquiry as is referred to in clause (2), the decision thereon of 

the authority empowered to dismiss or remove such person or to reduce him in rank 

shall be final”. 

6. JUDGMENT IN BRIEF 

The Apex Court opined that “a body” to be declared within the means of Article 12 of the 

Constitution of India, it has to be statutory body and merely the control or financial aid by the 

Central Government will not be sufficient to consider the body as “State”. 

The Court stated that the employees who are registered under the Companies Act, 1956 and 

Societies Registration Act, 1860 would not amount to be considered as statutory body and 
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hence cannot enjoy the rights as that of government employees under Article 311 of the 

Constitution of India. Further Court asserted that companies should have independent existence 

of the Government and by the law relating to corporations. Thus, these bodies could not be 

held to be the part of the Government. 

The Hon’ble Court by mentioning the above stated opinions held that “Council” of Scientific 

and Industrial Research is not an authority so it cannot be considered to be a part of Article 12 

of the Constitution of India, and therefore, the arguments made by the counsel for the petitioner 

that there has been a violation of Article 14 of the Constitution of India could not be granted 

be the Apex Court. Therefore, the writ petition was dismissed and also the parties were ordered 

to pay and bear their own costs in the writ petition. 

 

7. COMMENTARY 
 

In the present case, it can be considered that the ambit of Article 12 of the Constitution of India 

is widened and Government plays an important role in governing the body of Council of 

Scientific and Industrial Research and also has overriding control over the organisation and it 

should be considered as a part of Article 12. However, after the wait of 27 years, in 2002 the 

Supreme Court itself reversed its decision in the case of Pradeep Kumar Biswas v. The Institute 

of Chemical Biology and Others and held that CSIR comes within the ambit of Article 12 of 

the Constitution of India because the body was set up for national purpose to provide and 

promote educational and economic interest of the individuals and it is governed by the authority 

which is under the direct control of the Government. 

8. IMPORTANT CASES REFERRED 

• Praga Tools Corporation v. C. A. Imanual and Others, (1969) 3 SCR 773 

• Heavy Engineering Mazdoor Union v. The State of Bihar and Others, (1969) 3 SCR 

995 

• S. L. Agarwal v. General Manager Hindustan Steel Ltd., (1970) SCR 363 
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CASE NO. 9 

SUKHDEV SINGH & ORS 

V. 

BHAGAT RAM & ANR. 

AIR 1975 SC 1331 

ONGC UNDER ARTICLE 12 
 

 

ABSTRACT 

The state has been defined under Article 12 of the Constitution of India which forms the basis 

for different necessary aspects in India. State authorities and agencies have an important role 

to play with respect to rule making, governance and disposal of justice in India. A special 

moral, ethical and binding duty (at various instances) of protecting the interest of the public at 

large is embedded. With the title comes great and important responsibility working towards 

welfare of people. There are various protections, immunities and privileges are also attached 

to the state authorities. Hence, it is important that a watch over the inclusion of authorities and 

agencies within the ambit of Article 12 is kept. 

 

1. PRIMARY DETAILS OF THE CASE 

Jurisdiction : Supreme Court of India 

Case Decided on : February 21, 1975 

Judges : 
Justice A. N. Ray, Justice K Mathew, Justice Y 

Chandrachud, Justice A Alagiriswami, Justice A. Gupta 

Legal Provisions Involved : 

Constitution of India, Article 12, 13(2), 14, 16, 17, 18, 

23, 73, 162, 226, 289, 298, 309; 

IFC Act, 1948; 

ONGC Act, 1959, Section 12, 13, 25, 31, 32; 

LIC Act, 1956, Section 3, 11, 17, 48, 49 

Case Summary Prepared By : 
Yashwardhan Bansal,                                                  

Christ (Deemed to be University) Bengaluru 

 

2. BRIEF FACTS OF THE CASE 

The case was filed before the Supreme Court of India by Sukhdev Singh and other statutory 

authorities as a civil appeal. The status of the statutory authorities namely ONGC and LIC India 
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was in question. Further, the dismissal of employees from the service without following the 

statutory guidelines was questioned in this case. In these appeals, there were two issues that 

are addressed. First, whether an order for removal from service issued in violation of 

regulations enacted under the Oil and Natural Gas Commission Act, 1959; the Industrial 

Finance Corporation Act, 1948; and the Life Insurance Corporation Act, 1956 would allow 

employees to make a declaration of continued employment against the statutory corporation or 

only result in a claim for damages. Second, whether an employee of a statutory corporation has 

standing to sue the corporation under Article 14 and 16. In a nutshell, the question is whether 

these statutory corporations are authorities under Article 12 of the Constitution. The Oil and 

Natural Gas Commission Act of 1956, the Industrial Finance Corporation Act of 1948, and the 

Life Insurance Corporation Act of 1956 are the statutes to be considered. The question that 

needs to be decided is whether the rules enacted under these acts have legal force. 
 

In accordance with the act through which the bodies were incorporated the Central Government 

was embedded with the power to nominate one of the members as Vice Chairman of the 

Commission if it sees fit. According to Section 12 of the 1959 Act, the Commission may 

appoint as many workers as it deems necessary to carry out its tasks or exercise its powers. The 

functions of such personnel, as well as their terms and conditions of employment, shall be 

determined by regulations promulgated under the 1959 Act. An existing organisation had been 

established in response to a Government of India resolution. According to the requirements, 

everyone who worked for the mentioned existing organisation prior to the founding of the 

Commission became an employee of the Corporation. The aggrieved employees initially filed 

the case challenging the incorporation and the arbitrary powers with the state. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether ONGC (Oil and Natural Gas Corporation), LIC (Life Insurance Corporation 

of India) and IFC (Industrial Finance Corporation) created by statutes would come 

under the purview of ‘state’ under Article 12? 

II. Whether an order for removal from service contrary to regulations framed under the Oil 

and Natural Gas Commission Act, 1959; the Industrial Finance Corporation Act, 1948; 

and the Life Insurance Corporation Act, 1956 would enable the employees to a 

declaration against the statutory corporation of continuance in service or would only 

give rise to a claim for damages? 

III. Whether an employee of a statutory corporation is entitled to claim protection of 

Articles 14 and 16 against the Corporation? 
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4. ARGUMENTS OF THE PARTIES 

Appellant 

• The learned counsel representing the appellant extended that the regulations governing 

internal management are drafted using authorities granted by statute. Regulations do not 

have the force of law behind them. Employee terms and conditions, as defined by the 

regulations, are not a matter of statutory requirements. Regulations have the force of 

law, but they also have the force of contract. Regulations have no legal standing. 

Regulations establish the terms and conditions of work, and each individual's 

employment is then contractual. 

• Hon’ble Additional Solicitor General extended that rules, regulations, schemes, by-laws, 

and orders made under legislative authorities are examples of delegated legislation. The 

need for delegated legislation stems from the reality that statutory rules are more 

carefully crafted when the statutory authority is better positioned to adapt the Act to 

changing conditions after it takes effect. Delegated legislation provides for the 

application of prior experience and consultation with individuals who may be affected 

by the statute's execution. 

• It was contended on behalf of state that for two main reasons, it is argued that these 

Corporations cannot be considered "other authority" as defined in Article 12. Making 

laws is, for starters, one of the characteristics of a state. The state performs governmental 

responsibilities, and the executive and legislative powers of the state are mutually 

exclusive. Second, the term "authority" as used in Article 12 refers to a group of people 

empowered by law to command obedience and implement orders made by them on the 

basis of a penalty if they are disobeyed. On these grounds, it was claimed that these 

businesses could not create laws or enforce orders in the same way that a state could. 

• Further, in a welfare state, the state performs commercial tasks alongside government 

ones. The government's role must be authoritative. It must be able to impose decisions 

through or under the power of the law. The aspect of authority has a binding quality to 

it. The rules and regulations are authoritative since they direct and control not just the 

Corporations' exercise of authority, but also all persons who deal with them. 

• Regulations, according to the learned Additional Solicitor General, cannot have the force 

of law since they are identical to regulations set by a corporation formed under the 

Companies Act. My scholarly brothers argue that associating company rules and 

regulations with rules and regulations defined by a statutory authority is a 



Page 58 of 196 
 

misconception. I'm not sure where the blunder is. In compliance with the Companies 

Act, a corporation establishes rules and regulations. A statutory body develops 

regulations based on the powers granted to it by the Act that established it. 

• The Learned Solicitor General further submitted that, both are equal because they both 

get their jurisdiction from the Companies Act and the Act that created the organisation, 

such as the Life Insurance Corporation Act of 1956 in the case of the Life Insurance 

Corporation. The fact that a corporation like the Life Insurance Corporation is 

constituted by the statute itself, and that a company is formed in line with the Companies 

Act, makes no difference in this scenario. Simply because a body is a statutory body 

does not make it any less entitled to enact regulations that are similar to those enacted 

by a corporation. The fact that a corporation or a company is constituted by or under a 

statute has no bearing on this principle. 

Respondent 

• The learned counsel representing respondent contended that the regulations are made in 

accordance with the law. The ability to make regulations has a statutory genesis and 

source. Regulations have a self-binding nature. Regulations have the force of law 

because statutory authorities do not have the authority to deviate from them. 

• Delegated legislation includes rules, regulations, schemes, by-laws, and orders enacted 

under statutory authorities. The requirement for delegated legislation arises from the fact 

that statutory rules are formulated with care and precision when the statutory authority 

is in a better position to adjust the Act to unique circumstances after it enters into force. 

Delegated legislation allows for the use of prior experience and consultation with those 

who are affected by the implementation of statutes. 

• The counsel extended that the employee claimed that the only way to terminate his or 

her employment was under clause 10 of the Order. This Court ruled that the 

Corporation's regulations could not be in conflict with the Act or with directives issued 

under Section 11(2) of the Act. This Court harmonized the circular, which was a part of 

the rules under clause 4(3), and clause 10 of the order by declaring that paragraph 4(h) 

of the circular might be used to terminate the officers' services, but that such termination 

had to be done in the manner required by clause 10. The order's clauses 10(a) and (b) 

were not followed in the termination. As a result, the termination was void. The Life 

Insurance case (supra) recognized the Act's regulations as having legal validity. 
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• The Oil & Natural Gas Commission Act's regulations set forth the terms and conditions 

of appointment, service, and pay scales for Commission employees; regulations are 

mandatory, and the administrative instruction is to enter into a contract with a specific 

person; however, the contract's form and content are prescriptive rather than statutory. 

Administrative instructions, like rules and regulations, do not always apply to a specific 

person; instead, they may apply to a group of people. To suggest that the regulations are 

statutory because they contain the terms and conditions of employment begs the 

question. 

• The counsel contended that the ability to make regulations from numerous legislations 

demonstrates that the power to establish rules can take many forms. An organization 

with offices and employees all throughout the country, such as the Life Insurance 

Corporation, must have a consistent set of service conditions for its various classes of 

personnel. That is why controls have been imposed on them. However, the mere 

existence of regulations governing the working conditions of employees of a particular 

institution or organization does not imply that those conditions are statutory. These are, 

without a doubt, the terms of service that apply to their personnel. However, if any of 

those conditions are violated, it cannot be used 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

The State includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India 

or under the control of the Government of India. 
 

Article 14 

Equality before the law and equal protection under the law are guaranteed by this article of the 

Indian Constitution. It declares that everyone is equal before the law and should get equal 

protection under the law and that no one should be discriminated against because of their 

religion, race, caste, sex, or birthplace. 

 

Article 16 

Equal Opportunity in Public Employment is guaranteed by this article of the Indian 

Constitution. In situations relating to employment or appointment to any office under the State, 

it stipulates that all people shall have equal opportunity. Furthermore, no citizen will be 
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discriminated against in any employment or office under the State solely on the basis of 

religion, race, caste, sex, descent, place of birth, residency, or any combination of these factors. 

 

Article 17 

It provides for abolition of untouchability and provides for it being an offence punishable by 

law. 

 

Article 18 

It provides for abolition of titles and restricts state from extending titles other than military or 

academic. It further prohibits extending of titles to foreign nationals and Indian citizens from 

accepting titles from foreign nations. 

 

Article 23 

It prohibits human trafficking and beggar or any other similar form of forced labour. The 

provision makes any such acts an offence and punishable under the law. 

 

Article 32 

Remedies for enforcement of rights conferred by this Part 

• The right to move the Supreme Court by appropriate proceedings for the enforcement 

of the rights conferred by this Part is guaranteed 

• The Supreme Court shall have power to issue directions or orders or writs, including 

writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the enforcement of any of the rights 

conferred by this Part 

• Without prejudice to the powers conferred on the Supreme Court by clause (1) and (2), 

Parliament may by law empower any other court to exercise within the local limits of 

its jurisdiction all or any of the powers exercisable by the Supreme Court under clause 

(2) 

• The right guaranteed by this article shall not be suspended except as otherwise provided 

for by this Constitution 

 

Article 73 

It provides for the extent of executive power of the Union in India. It includes the power to 

legislate in parliament and, exercise various powers and authorities provided in the Constitution 

of India. 
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Article 162 

It lays down the extent of executive power of the State. Executive power is the authority to 

govern the State and to enforce orders. The list II and III in Schedule 7 provides for the 

governing matters and executive power of the state governments. 

 

Article 226 

Power of High Courts to issue certain writs 

Notwithstanding anything in Article 32 every High Court shall have powers, throughout the 

territories in relation to which it exercises jurisdiction, to issue to any person or authority, 

including in appropriate cases, any Government, within those territories directions, orders or 

writs, including writs in the nature of habeas corpus, mandamus, prohibitions, quo warranto 

and certiorari, or any of them, for the enforcement of any of the rights conferred by Part III and 

for any other purpose 

The power conferred by clause (1) to issue directions, orders or writs to any Government, 

authority or person may also be exercised by any High Court exercising jurisdiction in relation 

to the territories within which the cause of action, wholly or in part, arises for the exercise of 

such power, notwithstanding that the seat of such Government or authority or the residence of 

such person is not within those territories 

Where any party against whom an interim order, whether by way of injunction or stay or in 

any other manner, is made on, or in any proceedings relating to, a petition under clause (1), 

without 

• furnishing to such party copies of such petition and all documents in support of the 

plea for such interim order; and 

• giving such party an opportunity of being heard, makes an application to the High 

Court for the vacation of such order and furnishes a copy of such application to the 

party in whose favour such order has been made or the counsel of such party, the 

High Court shall dispose of the application within a period of two weeks from the 

date on which it is received or from the date on which the copy of such application 

is so furnished, whichever is later, or where the High Court is closed on the last day 

of that period, before the expiry of the next day afterwards on which the High Court 

is open; and if the application is not so disposed of, the interim order shall, on the 

expiry of that period, or, as the case may be, the expiry of the aid next day, stand 

vacated 
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The power conferred on a High Court by this article shall not be in derogation of the power 

conferred on the Supreme court by clause (2) of Article 32 

 

Article 289  

This provision exempts the state property and assets from being tazed by the Union taxation 

laws. Even the income of state is excused from being taxed by Union. 

 

Article 298 

It allows the State, as an abstract entity, to engage in trade or business through an agency, 

instrumentality, or juristic person. 

 

Article 309 

Recruitment and conditions of service of persons serving the Union or a State Subject to the 

provisions of this Constitution, Acts of the appropriate Legislature may regulate the 

recruitment, and conditions of service of persons appointed, to public services and posts in 

connection with the affairs of the Union or of any State. 

 

ONGC Act, 1959 

Section 12 

Staff of the Commission. Subject to the provisions of Section 15, the Commission may, for the 

purpose of enabling it efficiently to perform its functions or exercise its powers under this Act, 

appoint such number of employees as it may consider necessary. The terms and conditions of 

service will be in accordance of the act. 

 

Section 13 

It deals with transfer of existing employees to the commission. The person shall immediately 

become an employee of the commission as soon as its instituted. 

 

Section 25 

This provision provides for power of entry with the employee of the commission and the 

authorization of theirs to enter. 

 

Section 31 

Power of Central Government to make rules. The Central Government may, by notification in 

the Official Gazette, make rules to give effect to the provisions of this Act. 
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Section 32 

The Commission may, with the previous approval of the Central Government, by notification 

in the Official Gazette, make regulations, not inconsistent with this Act and the rules made 

thereunder, for enabling it to discharge its functions under this Act. 

 

The Life Insurance Corporation Act, 1956 

Section 3 

It provides for establishment and incorporation of Life Insurance Corporation of India. A body 

having perpetual succession and a common seal with power subject to the provisions of this 

Act, to acquire, hold and dispose of property, and may by its name sue and be sued. 

 

Section 11 

It provides for transfer of service of existing employees of insurers to the Corporation. The date 

of their appointment and the various terms and conditions they are to comply with. 

 

Section 17 

Power with central government to constitute one or more tribunals under this act. These 

tribunals shall be preceded by three members appointed by central government. Oner of them 

shall be 

 

Section 48 

The power with central government to make necessary amends via notification in the official 

gazette to carry out the purpose of the act. 

 

Section 49 

The power with Corporation to make rules by seeking permission from the central government 

and publishing the notification in the official gazette. 

 

6. JUDGEMENT IN BRIEF 

 

According to the Hon’ble Supreme Court’s evaluation in its previous judgment on the Article 

12 and the definition of the word authorities this case was decided by the bench. The issue 

arose in when several appeals were filed like in this case. In the case fired employees sought 

reinstatement from the Oil and Natural Gas Commission (ONGC), Life Insurance Corporation 

(LIC), and Industrial Finance Corporation (IFC), all of which were established under the 

ONGC Act, 1959, the LIC Act, 1956, and the IFC Act, 1948, respectively. The Supreme Court 

decided that the three Corporations were no other authorities. "For the foregoing reasons, the 
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court stated that it believed that the ONGC, LIC, and IFC rules and regulations have legal 

effect." 

A statutory provision exists for the staff of these statutory bodies. Article 298 allows the State, 

as an abstract entity, to engage in trade or business through an agency, instrumentality, or 

juristic person. Statutory corporations are government agencies/instrumentalities that carry out 

commerce and business that would otherwise be carried out by the government. As a result, 

the test must be to determine if an entity is working as a state agency or instrumentality. The 

Court ruled that bodies like LIC, ONGC, and others were constituted by statutes, had statutory 

authority to make binding rules and regulations, and were subject to the government's overall 

control. In view of these facts, as well as the fact that these firms received State financing and 

provided a vital public service, the SC declared them to be State corporations under Article 12. 

The court said emphatically that these employees are neither servants of the union nor the state. 

These statutory entities are "Authorities" under Article 12 of the Constitution. 

 

7. COMMENTARY 

 

In my humble opinion, the concept of state and state authorities can be traced from Article 12 

and 298 of the Constitution of India. This case provides for the same and the test laid down in 

precedents by the courts. In this case, the status of statutory incorporated entities was in 

question. These entities carry-out business of public importance and were held to be as 

authorities within the ambit of Article 12 despite the fact that the government doesn’t have the 

power of passing any direct orders to these entities. Even when the government lacks the power 

of directing these entities a binding order, they were held to be part of the state. The case 

widened the ambit of Article 12 in this case and embedded the power of the employees working 

in these entities to seek protection and claims under Articles 14 and 16 of the Constitution of 

India. Article 12 contains no definition for the term "other authorities" though it has been 

developed in various cases before Sukhdev Singh v. Bhagat Ram. There is no such provision in 

the Constitution, the General Clauses Act of 1897, or any other Indian statute. As a result, its 

interpretation has been a source of contention, and judicial judgement has shifted over time. 

Government functions can be carried out by government departments and staff or by 

autonomous groups that exist outside of the departmental framework. Companies, 

corporations, and other autonomous bodies are examples of such independent bodies. As a 

result, the judiciary has issued multiple judgments based on the facts and circumstances of 

various cases in order to determine what 'other authorities' are inside the scope of State. The 
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Madras High Court developed the idea of 'ejusdem generis,' or of like nature, in the case of 

University of Madras v. Shanta Bai. It means that only those authorities that perform 

governmental or sovereign functions are covered by the term "other authorities." Furthermore, 

it cannot contain natural or legal persons, such as unaided universities. The court rejected the 

aforesaid narrow scope in Ujjammabai v. the State of U.P., holding that the 'ejusdem generis' 

criterion could not be used to interpret 'other authorities.' The bodies listed in Article 12 do not 

have a common genus, and thus cannot be classified into a single category on any rational 

basis. Finally, in Rajasthan Electricity Board v. Mohan Lal, the Supreme Court declared that 

"other authorities" would comprise any authorities established by the constitution or statute and 

given powers by law. It is not necessary for such statutory authority to carry out government 

or sovereign functions. The court highlighted that whether the body's power is commercial or 

not is irrelevant. The Indian Constitution not only grants citizens fundamental rights, but also 

makes it the state's responsibility to ensure that such rights are respected. Through its 

interpretations, the court has expanded the definition of "state" to include a number of statutory 

and non-statutory organizations. The requirement to identify what constitutes a state is to 

allocate the party who will be responsible for carrying out such a right. Not only that, but the 

definition of state under Article 12 contains several words with ambiguous meanings, such as 

local authorities, government control, other authorities, and so on, and as seen in the preceding 

sections, the courts have described the scope of the article by establishing a test and debating 

the meaning of the terms. 

 

8. IMPORTANT CASES REFERRED 

Foreign Judgments 

• Re Langlois and Biden, (1891) 1 Q.B. 349 

• Kruse v. Johnson (1898), 2 Q.B. 91 

• McCullough v. Maryland 4 Wheat, 315 (US 1819) 

• Nixon v. Condon, 286 U.S. 73 

• Steel v. Louisville & Nashville R R, 323 U.S. 192, 198 

• New York v. United States, 326 U.S. 572 

• Ohio v. Helvering, 292 U. S. 360, 366 

• Pfizer v. Ministry of Health, [1964] 1 Ch. 614 

Indian Judgments 

• Sirsi Municipality v. Cecelia Kom Francis Tellis. 1973 AIR 855 
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• Rajasthan State Electricity Board, Jaipur v. Mohan Lal and Ors.. (1967) 3 S.C.A. 377 

• Parshotam v. Union of India. 1958 AIR 36 

• In the State Trading Corporation of India Ltd. and Ors. v. The Commercial Tax Officer, 

Visakhapatnam and Ors., 1963 AIR 1811 

• Life Insurance Corporation of India v. Mukherjee, 1964 AIR 847 
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CASE NO. 10 

RAMANA DAYARAM SHETTY 

V. 

INTERNATIONAL AIRPORT AUTHORITY OF INDIA 

AND OTHERS 

(AIR 1979 SC 1628) 

AIRPORT AUTHORITIES AS STATE 

 

ABSTRACT: 

The following is the case summary of Ramana Dayaram Shetty v. International Airport 

Authority of India and Others which is based on the issue that airport authority is comes within 

the meaning of “State” under Article 12 of the Constitution or not and the validity of a tender 

that was accepted by the respondents. Among 06 tenders only the 4th was accepted as it was 

complete and had offered the highest amount as license fee. All other were rejected on being 

incomplete. The 4th respondent was called to produce documentary evidence before the 

authorities, where he reiterated that he has much experience in this field and also has license. 

The first respondent was satisfied by the documents produced by the 4th respondent and on the 

basis of that the former accepted the tender of the latter on the terms and conditions mentioned 

in the letter. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No. 895 of 1978 

Jurisdiction : Supreme Court of India 

Case Decided On : May 4, 1979 

Judges : 
Justice P. N. Bhagwati, Justice R. S. Pathak, Justice 

V.D. Tulzapurkar 

Legal Provisions Involved : 

Constitution of India, 1949, Article 12, 14, 19(1)(g), 32, 

136, 311(2); 

Industrial Disputes Act, 1947, Section 10 

Case Summary Prepared By : 

Varnika Verma 

Chanakya Law College, Kumaun University, 

Uttarakhand 
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2. BRIEF FACTS OF THE CASE 

The International Airport Authority called for tenders to establish a second-class restaurant and 

02 snack bars at the Bombay International Airport. Out of 06 tenders the tender of the fourth 

one was accepted by the authorities, although later it was found that he could not fulfil the 

condition of having an experience of at least 05 years as a registered second-class hotelier as 

mentioned in the tender invitation. The authorities called the 4th respondent to produce certain 

required documents. However, on production of the documents, his tender was reconfirmed. 

The Appellant thought of offering his quotations to the tender, dropped his idea as he could not 

satisfy certain conditions as mentioned in the invitation of the Airport Authorities. However, 

when the appellant got to know about the selection of the 4th respondent despite of him not 

fulfilling the second condition, the appellant filed a case before the High Court of Bombay 

under Article 226 of the Constitution of India. The appeal filed before the Bombay High Court 

was dismissed. The appellant further filed the special leave petition under Article 136 of the 

Constitution of India before the Supreme Court of India. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the International Airport Authority is “State” under Article 12 of the Indian 

Constitution? 

II. Whether the tender confirmed by the respondents is constitutionally valid? 
 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• The counsel for the petitioner argued that the tender granted to the 4th respondent is not 

valid as he did not complete the required conditions as were mentioned under the tender 

invitation. 

• The petitioner further argued that, it was mandatory on the part of the Airport authorities 

to abide by the invitation. 

• The counsel for the petitioner stated that if he could know that the compulsory 

adherence to the conditions mentioned was not mandatory, he would have also given 

his tender offer. 

• The petitioner argued that the arbitrary procedure followed by the Airport Authorities 

are not acceptable at all and are also violative of Article 14 of the Constitution of India. 
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Respondent 

• The counsel for the respondent argued that Bombay Municipal Corporation ranks a 

hotel or restaurant on the ability of the organization and not the registration of the owner 

as hotelier. 

• The counsel stated that however the invitation given by the authorities do not have any 

statutory force, a deviation from conditions cannot hamper the procedure. 

• The counsel for the respondent also highlighted that according to the invitation the 

Airport Authority’s decision would be considered as final as they reserve this right with 

themselves to accept or reject the offers made. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12: State 

“In this part, unless the context otherwise requires, ‘the State’ includes the Government and 

Parliament of India and the Government and the Legislature of each of the States and all local 

or other authorities within the territory of India or under the control of the Government of 

India”. 

 

Article 14: Equality before Law 

“The State shall not deny any person equality before the law or the equal protection of the laws 

within the territory of India. Prohibition of discrimination on grounds of religion, race, caste, 

sex or place of birth”. 

 

Article 19: Protection of certain rights regarding freedom of speech, etc. 

Article 19(1)(g): “All citizens shall have the right to practice any profession, or to carry on any 

occupation, trade or business”. 

 

Article 32: Remedies for enforcement of rights conferred by this Part 

Article 32(1): “The right to move the Supreme Court by appropriate proceedings for the 

enforcement of the rights conferred by this part is guaranteed”. 

Article 32(2): “The Supreme Court shall have the power to issue directions or orders or writs, 

including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the enforcement of any rights conferred by this 

Part”. 

Article 136: Special leave to appeal by the Supreme Court 
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Article 136(1): “Notwithstanding anything in this Chapter, the Supreme Court may, in its 

discretion, grant special leave to appeal from any judgment, decree, determination, sentence or 

order in any cause or matter passed or made by any court or tribunal in the territory of India”. 
 

Article 136(2): “Nothing in clause (1) shall apply to any judgment, determination, sentence or 

order passed or made by any court or tribunal constituted by or under any law relating to the 

Armed Forces.” 

 

Article 311: Dismissal, removal or reduction in rank of persons employed in civil 

capacities under the Union or a State 

 

Article 311(2): “No such person as aforesaid shall be dismissed or removed or reduced in rank 

except after an inquiry in which he has been informed of the charges against him and given a 

reasonable opportunity of being heard in respect of those charges”. 
 

 

Industrial Disputes Act, 1947: 

Section 10: Reference of disputes to Boards, Courts or Tribunals 

Section 10(1): “Where the appropriate government is of opinion that any industrial dispute 

exists or is apprehended, it may at any time, by order in writing-” 

Section 10(1)(a): “refer the dispute to a Board for promoting a settlement thereof; or” 

Section 10(1)(b): “refer any matter appearing to be connected with or relevant to the dispute 

to a court for inquiry; or” 

Section 10(1)(c): “refer the dispute or any matter appearing to be connected with, or relevant 

to, the dispute, if it related to any matter specified in the Second Schedule, to a Labour Court 

for adjudication; or” 

Section 10(1)(d): “refer to the dispute or any matter appearing to be connected with, or relevant 

to, the dispute, whether it related to any matter specified in Second Schedule or the Third 

Schedule, to a Tribunal for adjudication”. 

 

6. JUDGMENT IN BRIEF 

“Cause of action should be borne immediately after alleged grievance has taken place”. 

Opinion by Justice P.N. Bhagwati: 

Hon’ble Justice P.N. Bhagwati administered a 05-point test to check if a body is a government 

agency or instrumentality, these tests are mentioned below: 

1. “The financial resources of government are the primary source of funding for such an 

organization because the government owns the total share capital of the corporation.” 
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2. “The existence of a deep & extensive state control system.” 

3. “Such an organization or functions of agencies are of public importance & are closely 

tied to government functions that mean such functions should be primarily 

governmental in nature”. 

4. “A government department was turned over a company”. 

5. “The agency of the status whether monopoly or not, is bestowed and safeguarded by 

the State”. 

The Hon’ble Court on verifying the “International Airport Authority Act, 1971” and 

considering the powers and functions bestowed upon the International Airport Authority 

clarified that, the Central Government performs pervasive control over the administrative 

affairs of the Airport Authority, and it comes within the means of “State” under Article 12 of 

the Constitution of India because it was established by the Act of Parliament. 

The Court on discussing about the validity of the tender held that it is violative of Article 14 of 

the Constitution of India as the tender never said about the capability of running second class 

hotel, it only mentioned the conditions required to be fulfil as the basic eligibility criteria. Also, 

the power reserved by the authorities was only to reject the tender completely. But in the 

present case, tender offers were taken for consideration out of which only the 4th one got 

selected. Therefore, the power reserved in the invitation does not apply. Hence, the concluded 

tender held invalid. 

7. COMMENTARY 

The working of the central or state government is of public element, therefore it should be 

determined by the fairness and equality. The “State” does not enter into any contract usually 

but when it does, it must work fairly and without any discrimination. This gives a good effect 

of dealing by the government with the public, where the interest protected is a privilege. Also, 

it must be kept in mind that where the government is dealing with the public purposes it should 

not act arbitrary but should act within the manner prescribed. The power or discretion of the 

government must be structured by rational, relevant and non-discriminatory standard and 

norms otherwise the actions of the government are liable to be struck down unless the 

government proves that the act done was in good faith and within the interest of the public. 

After these said assumptions, it is evident that the ambit of Article 12 of the Constitution of 

India is very wide and also the court mentioned that Central Government exercise pervasive 
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control over the administrative affairs of the Airport Authority so it is understood that it will 

surely fall within the means of “State” under Article 12 of the Constitution of India. The author 

fully supports the court decision of making tender violative of Article 14 of the Constitution of 

India because the invitation only gives the power to reject the tender on non-compliance with 

the terms and conditions of the tender, but here the power was exercised in excess which the 

invitation does not permit. 

8. IMPORTANT CASES REFERRED 

• Dr. Amarjit Singh Ahluwalia v. The State of Punjab and Ors., AIR 1975 SC 984 

• Sukhdev Singh and Others v. Bhagat Ram and Others, AIR 1975 SC 1331 

• Punnen Thomas v. State of Kerala, AIR 1969 KER 81 

• Erusian Equipment & Chemicals Ltd. and Ors. v. State of West Bangal and Ors., AIR 

1975 SC 266 

• E.P. Royappa v. State of Tamil Nadu and Ors., AIR 1974 SC 555 

• Maneka Gandhi v. Union of India and Ors., AIR 1978 SC 597 

• Rashibihari Panda and Ors. v. State of Orissa, AIR 1969 SC 1081 

• C.K. Achuthan v. The State of Kerala and Ors., AIR 1959 SC 490 

• Trilochan Mishra and Ors. v. State of Orissa and Ors., AIR 1971 SC 733 

• State of Orissa and Ors. v. Harinarayan Jaiswal and Ors., AIR 1972 SC 1816 

• Purxotama Ramanta Quenim v. Makan Kalyan Tandel and Ors,. AIR 1974 SC 651 

• Rajasthan State Electricity Board, Jaipur v. Mohan Lal and Ors., AIR 1967 SC 1857 

• The Praga Tolls Corporation v. C.A. Imanual and Ors., AIR 1969 SC 1306 

• Heavy Engineering Mazdoor Union v. State of Bihar and Ors., AIR 1970 SC 82 

• S. L. Agarwal v. The General Manager, Hindustan Steel Ltd., AIR 1970 SC 1150 

• Francis and Ors. v. State of Kerala and Ors., AIR 1974 SC 2281 
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CASE NO. 11 
 

AJAY HASIA ETC. 

V. 

KHALID MUJIB SEHRAVARDI & ORS 

(1981) 1 SCC 722 

SOCIETY UNDER ARTICLE 12 
 

 

ABSTRACT 

The term "state" is defined in Article 12 of the Indian Constitution as "the union and state 

governments, the Parliament and state legislatures, and all local or other authorities inside India 

or under the supervision of the Indian government." Part III of India's Constitution ensures that 

citizens' fundamental rights are protected. Because fundamental rights can be asserted against 

the state, defining what constitutes a state is critical. Ajay Hasia v. Khalid Mujib is a landmark 

case that clarifies the requirements that apply whether a body is covered by Article 12. It 

clarifies that simply having statutory authority is insufficient to classify an entity as a state. 

Only when the government has complete control over the authority/body and the body is 

completely reliant on the government for its operations will it be considered a state. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition (Civil) No. 1331 of 1979 

Jurisdiction : Supreme Court of India 

Case Decided On : November 13, 1980 

Bench : 

Justice Y. V. Chandrachud, Justice V. R. Krishna Iyer, 

Justice P. N. Bhagwati, Justice S. Murtaza Fazal Ali, 

Justice A. D. Koshal 

Legal Provisions Involved : 
Constitution of India - Article 12,14; 

Jammu and Kashmir Registration of Societies Act, 1998  

Case Summary Prepared By : 
Rishav Khetan 

Christ (Deemed to be University), Bangalore 
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2. BRIEF FACTS OF THE CASE 

 

The Regional Engineering College, Srinagar is one of the fifteen Engineering Colleges 

sponsored by the Government of India in the country. The college was established by statute, 

and it was managed by a society that was registered under Jammu and Kashmir's Registration 

of Societies Act, 1898. The college invited applications for the B.E Course in various branches 

of engineering via a notice. 
 

Petitioner applied for admission to the B.E. Course of Engineering and took the written and 

viva voce exams. The Petitioners discovered that, despite having obtained very good marks in 

the qualifying examination, they were unable to secure admission to the college because the 

marks awarded to them at the viva examination were very low, while candidates with much 

lower marks in the qualifying examination had succeeded in obtaining very high marks at the 

viva examination and thus secured admission in preferences to the Petitioners. The petitioner's 

viva test lasted 2 to 3 minutes and consisted of questions about parenting and residence. The 

petitioner was not asked any formal questions about the subject. 
 

The petitioner aggrieved by the selection procedure of candidates in the Regional Engineering 

College filed a writ petitioner under Article 32 of the Constitution, claiming that he was denied 

the right to equality in the matter of admission and was violative of Article 14 of the 

Constitution of India, he also contended that the selection procedure was arbitrary because the 

selection criteria was based on viva voice examination, which lasted only 2 or 3 minutes and 

asked questions that had no bearing on the candidate's intellect. 
 

The writ petitions filed under Article 32 of the Constitution challenged the legality of 

admissions to the Regional Engineering College, Srinagar, for the academic year 1979-80. The 

Regional Engineering College, Srinagar (hereinafter referred to as the College) was one of 

fifteen Engineering Colleges sponsored by the Government of India in the country. The College 

was founded, and its administration and management were carried out by a Society registered 

under the Jammu and Kashmir Registration of Societies Act, 1898. The objects for which the 

Society was incorporated were set out in Clause 3 of the Society's Memorandum of 

Association, and they included, among other things, the establishment of the college with a 

view to providing instruction and research in such branches of engineering and technology as 

the college may deem fit, as well as the advancement of learning and knowledge in such 

branches. 
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3. ISSUES INVOLVED IN THE CASE 

I. Whether the Regional Engineering College is a state as defined in Article 12? 

II. Whether the Selection Procedure was violative of Article 14 of the Constitution? 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

 

• The petitioner contended that the college is a government instrument through various 

clauses of the Memorandum of Association. The Society is empowered by clause 3 sub-

clause II of the Memorandum of Association to make rules for the conduct of the 

Society's affairs and to amend them from time to time with the approval of the 

Government of Jammu and Kashmir and the Central Government. 

• The petitioner further contended that, the Society has the authority to acquire and hold 

property in the name of the State Government under Clause 3(III) of the Memorandum 

of Association. The money needed to run the college would be provided by the state 

and central governments, according to clause 3(V) of the Memorandum of Association. 

Clause 3(VI) requires the Society to deposit all finances credited to its fund and invest 

them in the manner determined by the State Government. 

• Clause 3(IX) states that the Society's accounts, as certified by a duly appointed auditor, 

must be forwarded to the State and Central Governments on an annual basis. 

• Clause 6 of the Memorandum of Association grants the State Government the authority 

to appoint individuals to review the Society's operations and progress. The State 

Government has the authority, with the approval of the Central Government, to take 

action and issue such directions as it deems necessary in relation to any of the College's 

matters. 

• Clause 7 of the Memorandum of Association states that if the Society or the college is 

not functioning properly, the State Government has the authority to take over the 

college's administration and assets with the prior approval of the Central Government. 

• Clause 9 of the Memorandum of Association states that the Chairman and other 

founding members will be appointed by the State Government with the approval of the 

Central Government. 

Thus, the petitioner contended that college falls within the definition of state as defined in 

Article 12 of the Constitution. 
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Respondent 
 

• The Respondent argued that the college did not fall within the scope of Article 12 

because it was not established by statute but was a society registered under the Society 

Registration Act of 1860. As a result, the defendant claimed that the writ petition was 

not maintainable. 

• The Respondent contended that because Fundamental Rights are only available against 

the State, there was no violation of Article 14 of the Constitution. 
 

The respondent cited the case of Sarabjit Tewary v. Union of India. 

 

Sarabjit Tewary vs. Union of India' 
 

The court in this case observed that bodies that are not incorporated by statute and are registered 

under the Companies Act 1956 and the Societies Registration Act 1860 are not considered 

states under Article 12 of the Constitution. These could not be classified as government 

departments. However, this decision was later overturned in Pradeep Kumar Biswas v. Institute 

of Chemical Biology. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

"An authority falling within the expression "other authorities" is subject to the same 

constitutional limitations as the Govt. and is equally bound by the basic obligation to obey the 

Constitutional mandate of the Fundamental Rights because it is included within the definition 

of 'State' in Article 12." 

The criteria for determining whether a corporation is a government agency were culled from 

the decision in D. Shetty v. International Airport Authority (AIR 1979 SC 1628). 

The Court ruled that these tests were not conclusive or mandatory, and that they were merely 

indicative in nature. 

• If entire share capital of the corporation is held by government. 

• If the financial assistance of State is so much that it meets almost entire expenditure of 

Corporation. 

• If the corporation enjoys monopoly status which has been given or protected by State. 

• Existence of ‘deep & pervasive State Control.’ 

• If the function of Corporation – are of Public importance – & closely related to 

government functions. 

• If a department of Government is transferred to a Corporation. 



Page 77 of 196 
 

If the corporation passes all of these tests, the court stated that it is indicative of "instrumentality 

or agency of the government." 

 

It is immaterial, according to the Court, whether the corporation is created by statute for the 

purposes of bringing it under Article 12. If a corporation is designated as an 'authority' and thus 

a 'State' under Article 12, it will only be so for the purposes of Part III and, by virtue of Article 

36, Part IV as well. Under the circumstances at the time, allocating more than 15% of the total 

marks for the oral interview was deemed arbitrary and unreasonable under Article 14. 

 

6. JUDGEMENT IN BRIEF 
 

The Supreme Court ruled that, based on the Memorandum of Association and the Rules of the 

Society, the respondent college was a state within the meaning of Article 12 of the Constitution. 

The Society's composition was dominated by representatives appointed by the Central 

Government and the Governments of Jammu and Kashmir, Punjab, Rajasthan, and Uttar 

Pradesh with the approval of the Central Government. The money needed to run the college 

was provided entirely by the Central Government and the Government of Jammu and Kashmir, 

and any other money received by the Society could only be done with the approval of the State 

and the Central Governments. The Society's Rules were also required to have the prior approval 

of the State and Central Governments. The State Government, as well as the Central 

Government, had complete control over the operation of the Society due to the provision for 

approval. As a result, the Society was an instrumentality or agency of the State and Central 

Governments, as well as an authority under Article 12 of the Constitution. 
 

The court also held that because under Article 12 of the Indian Constitution, the society was 

declared a state, and thus the writ could be brought against the college. 
 

Under the circumstances at the time, the court ruled that "allocating more than 15% of total 

marks for the oral interview was arbitrary and unreasonable and was liable to be struck down 

as constitutionally invalid." 
 

The Court decided not to interfere with the selection for the year 1979-80 because doing so 

would have caused hardships for other students whose selection could not be questioned and 

who were already in third semester, and it was also not possible to restore the petitioners to 

their position in college in terms of their study and place as if they had been admitted in 1979-

80. 
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The Supreme Court also stated, "The Court's observations in the International Airport 

Authority case have our full approval." These tests are used to determine whether a corporation 

is a government instrumentality or agency, but they are not conclusive or conclusive, but rather 

indicative. The following are the tests: 
 

• One thing is clear that if the entire share capital of the corporation is held by 

Government it would go a long way toward indicating assistance of the state is so much 

as to meet almost entire expenditure of the corporation is an instrumentality or agency 

of Government. 

• Where the financial assistance of the State is so much as to meet almost entire 

expenditure of the corporation, it would afford some indication of corporation being 

impregnated with governmental character. 

• It may also be relevant factor whether the corporation enjoys monopoly status which is 

the State conferred or State protected. 

• “Existence of deep and pervasive State control may afford an indication that the 

Corporation is a State agency or instrumentality. 

• “If the functions of the corporation of public importance and closely related to 

governmental functions, it would be a relevant factor in classifying as an 

instrumentality or agency of Government”. 

• Specifically, if a department of Government is transferred to a corporation, it would be 

a strong factor supportive of this inference of the corporation being an instrumentality 

or agency of Government. If on a consideration of these relevant factors it is found that 

the corporation is an instrumentality or agency of government, it would as pointed out 

in the International Airport Authority’s case, be an ‘authority’ and therefore, ‘State’ 

within the meaning of the expression in Article 12. 
 

7. COMMENTARY 

 

It makes no difference whether the corporation is created by a statute or under a statute for this 

purpose. The test is whether it is a government instrumentality or agency, not how it was 

created. The question should not be how the juristic person is born, but why it was created in 

the first place. The corporation may be a statutory corporation established by statute, a 

Government Company or a company formed under the Companies Act of 1956, or a society 

registered under the Societies Registration Act of 1860 or any other similar statute. 



Page 79 of 196 
 

Whatever its genetic origin, it would be an "authority" within the meaning of Article 12 if it is 

a government instrumentality or agency, which would have to be determined based on a proper 

assessment of the facts in light of the relevant factors. The concept of an instrumentality or 

agency of the Government is not limited to a corporation established by statute, but is equally 

applicable to a company or society, and in a given case, it would have to be determined, based 

on a consideration of the relevant factors, whether the company or society is an instrumentality 

or agency of the Government in order to fall within the meaning of the expression "authority" 

in Article 12. 

The Court's decision in Ajay Hasia v. Khalid Mujib was a game changer because it reaffirmed 

the Court's decision in the International Airport Authority case, making the then-established 

parameters the standard for determining whether anyone, whether statutory or non-statutory, 

was an instrumentality or an agency of the State or not. The decision in Ajay Hasia was historic. 

This was especially true because the decision established that merely involving the government 

in the operation of the body is insufficient, as is nominal regulatory control. Rather, the 

government's involvement and control over the body must be pervasive, and the body in 

question must be financially and administratively dependent on the government to establish 

that the impugned body is, in fact, an instrumentality of the State for the purposes of Article 12 

of the Constitution. 

 

8. IMPORTANT CASES REFERRED 

• Ramana Dayaram Shetty v. The International Airport Authority, 1979 AIR 1628 

• Sabhajit Tewary v. Union of India & Ors., 1975 AIR 1329 

• U. P. Warehousing Corporation v. Vijay Narain, 1980 

• Nishi Maghu v. State of Jammu and Kashmir & Ors., 1980 AIR 1975 

• D. Shetty v. International Airport Authority, (AIR 1979 SC 1628) 

• State of West Bengal v. Anwar Ali Sarkar, AIR 1952 

• Naresh Shridhar Mirajkar v. State of Maharashtra, AIR 1967 

• A. R. Antular v. R.S. Nayak, AIR 1998 

• Pradeep Kumaqr Biswas v. Indian Institute of Chemical Biology, (2002) 

• G. Bassi Reddy v. International Corps Research Institute, 2003 

• Rupa Ashok Hura v. Ashok Hurra, AIR 2002 

• Zee Tele Films v. UOI, AIR 2005 
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CASE NO. 12 
UNION OF INDIA (UOI) AND ORS. 

V. 

R. C. JAIN AND ORS. 

AIR 1981 SC 951 

DELHI AIRPORT AUTHORITY UNDER ATICLE 12 
 

ABSTRACT 

Union of India v. RC Jain is a landmark case explaining the term ‘local authorities’ mentioned 

under Article 12 of the Constitution. The question for consideration in this case was whether 

the Delhi Development Authority is a 'local Authority' whose employees are taken out of the 

purview of the Payment of Bonus Act 1965, by Section 32(iv) of that Act, which provides that 

nothing in the Act shall apply to employees employed by an establishment engaged in any 

industry carried on by or under the authority of any Department of the Central Government or 

State Government or a Local Authority. It is a case of great significance as it laid down certain 

test to determine whether organization is local authority or not and helped to reduce ambiguity 

related to the term ‘local authority’. 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No. 3351 of 1979 

Jurisdiction : Supreme Court of India 

Case Decided On : February 17,1981 

Judges : Baharul Islam, O. Chinnappa Reddy and R.S. Pathak 

Legal Provisions Involved : 
Constitution of India - Article 12; 

General Clauses Act 1897 - Section 3 (31) 

Case Summary Prepared By : 
Urmi Shah 

Gujarat National Law University, Gandhinagar 
 

 

2. BRIEF FACTS OF THE CASE 

The employees of the Delhi Development Authority were paid bonus for ten years prior to 

1973-74 but it was stopped thereafter on the advice of the Ministry of Law. The Ministry of 
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Law advised that the Delhi Development Authority is ‘local authority’ under the Payment of 

Bonus Act, 1965 and Section 32(iv) of the Act, provides that nothing in the Act shall apply to 

employees employed by an establishment engaged in any industry carried on by or under the 

authority of any Department of the Central Government or State Government or a Local 

Authority. 

The problem therefore was that if Delhi Development Authority was proved to be a local 

authority, the ‘Payment of Bonus Act’ would be applicable on its employees and they would 

not have got bonuses. The fear of employees came out to be true and Delhi Development 

Authority was held to be a local authority and they were denied the payment of Bonus. 

The employees questioned the stoppage of the payment of bonus by filing Civil Writ Petition 

No. 1139 of 79 in the Delhi High Court. The High Court allowed the Writ Petition and the 

Union of India and the Delhi Development Authority preferred this appeal, after obtaining 

special leave of this Court under Article 136 of the Constitution. 

3. ISSUE INVOLVED IN THIS CASE 

I. Whether the Delhi Development Authority is a 'Local Authority'? 

4. ARGUMENTS OF THE PARTIES 

Respondent 

• The learned counsel for the respondents held that the fund of the Authority, required to 

be maintained by Section 23 of the Delhi Development Act, was not a local fund as no 

part of it flowed directly from any taxing power vested in the Delhi Development 

Authority. The submission of the learned counsel was that the fees collected under 

Section 13 of the Act and the charges levied under Section 37 of the Act did not partake 

of the character of tax but were mere fees which were the quid pro quo for the services 

which were required to be performed by the Delhi Development Authority under the 

Act. They referred to Hingir-Rampur Coal Co. Ltd. v. State of Orissa [(1964) 3 SCR 

686: (1961) 2 SCR 537]. 

• The learned counsel submitted that the Delhi Development Act itself referred in several 

places to local authorities as distinguished from Delhi Development Authority. In 

Section 12, 15, 30, 31, 34, 36, 42 and some other provisions there is a reference to “local 

authority concerned” meaning thereby the ordinary local authority functioning in the 



Page 82 of 196 
 

area discharging a multiplicity of civic functions. The local authorities performing other 

functions are referred to as 'local authorities' in the Act by which the Delhi Development 

Authority is created, while the Delhi Development Authority is referred to as the 

Authority. 

• The learned counsel pressed upon that every statute dealing with municipalities and 

providing for their supersession and/or dissolution invariably provided for 

reconstitution of the municipality after a stipulated period whereas dissolution in the 

case of the Delhi Development Authority meant a complete extinction of the authority 

since the Act did not provide for its reconstitution. The counsel drew court’s attention 

to the municipalities Acts of various States 

5.  LEGAL PROVISIONS INVOLVED IN THE CASE 
 

Article 12 

“Definition in this part, unless the context otherwise requires, the State includes the 

Government and Parliament of India and the Government and the Legislature of each of the 

States and all local or other authorities within the territory of India or under the control of the 

Government of India.” 

 

The Court in this case discussed the term local authority in detail and determined whether the 

Delhi Development Authority is local authority or not. 

 

General Clauses Act, 1897 - Section 3 (31) 

 

The expression 'Local Authority' is not defined in the payment of Bonus Act. One must, 

therefore, turn to the General Clauses Act to ascertain the meaning of the expression. S.3(31) 

defines Local Authority as follows: 
 

"Local Authority shall mean a Municipal Committee, District Board, Body of Port 

Commissioners or other authority legally entitled to, or entrusted by the Government with the 

control or management of a municipal or local fund". 

 

'Local Fund' is again not defined in the General Clauses Act. The definition of ‘Local 

authority’, as per general clauses act is that, it means, a Municipal Committee. The Court thus 

in this case compared Delhi Development Authority with a Municipal Committee. 
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6.  JUDGEMENT IN BRIEF 

The Court in this case to define ‘Local Authority’ turned to Section 3(31) of General Clauses 

Act 1897. After interpreting the General Clauses Act it came to decision that the Delhi 

Development Authority should be compared with a Municipal Committee. The Delhi 

Development Authority like municipal committee and others should have essential features 

like it may be entrusted with the performance of civic duties and functions which would 

otherwise be Governmental duties and functions. And it must have the power to raise funds for 

the furtherance of its activities and the fulfilment of its projects by levying taxes, rates, charges, 

or fees. This may be in addition to money provided by Government or obtained by borrowing 

or otherwise. What is essential is that control or management of the fund must vest in the 

authority. 

The Court took a close look at the provisions of the Delhi Development Act keeping in mind 

above features of municipal committee and observed that the Delhi Development Authority is 

constituted for the specific purpose of 'the development of Delhi according to plan'. Planned 

development of towns is a Governmental function which is traditionally entrusted by the 

various Municipal Acts in different States to municipal bodies. It is thus an authority, to which 

is entrusted by Statute a Governmental function ordinarily entrusted to municipal bodies. An 

important feature of the entrustment of Governmental function is the power given to the 

Authority to make regulations (which are required to be laid before Parliament). The power to 

make regulation is analogous to the power usually given to municipalities to frame bye-laws. 

The activities of the Authority are limited to the local area of the Union Territory of Delhi. 

Regarding autonomy of the Delhi Development Authority the Court observed that the Master 

Plan and the Zonal plans prepared by it have to be approved by the Central Government, the 

budget has to be forwarded to the Central Government, annual returns have to be submitted to 

the Government and the directions that the Central Government may give have to be carried 

out. But within these bounds, the Authority enjoys a considerable degree of autonomy. The 

powers of the Central Government over the Delhi Development Authority are the usual 

supervisory powers which every State Government exercises over municipalities, district 

boards etc. Such powers of supervision do not make the municipalities disautonomous and 

mere satellites 

The Court refuting learned counsel’s (for respondent) argument observed that one of the 

attributes of a local authority is the power to raise funds by the method of taxation, taxation is 
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to be understood not in any fine and narrow sense as to include only those compulsory exactions 

of money imposed for public purpose and requiring no consideration to sustain it, but in a broad 

generic sense as to also include fees levied essentially for services rendered. There is no generic 

difference between a tax and a fee; both are compulsory exactions of money by public 

authority. In deciding the question whether an authority is a local authority, our concern is only 

to find out whether the public authority is authorised by Statute to make a compulsory exaction 

of money and not with the further question whether the money so exacted is to be utilised for 

specific or general purposes. In the second place the Delhi Development Authority is 

constituted for the sole purpose of the planned development of Delhi and no other purpose and 

there is a merger, as it were, of specific and general purposes. The statutory situation is such 

that the distinction between tax and fee has withered away. In the third place we see no reason 

to hold that the charge contemplated by Section 37 is a fee and not a tax. The charge is not 

levied on the basis of the expenditure incurred. It is levied on the basis of the increase in the 

value of the property consequent on the development of the area. 

The Court regarding Learned counsel’s argument that the local authorities performing other 

functions are referred to as 'local authorities' in the Act by which the Delhi Development 

Authority is created, while the Delhi Development Authority is referred to as the Authority 

observed that it is no ground for holding that the Delhi Development Authority is not a 'local 

authority' as defined by Section 3(31) of the General Clauses Act. Another submission of the 

learned counsel regarding transient life of Delhi Development Authority the Court observed 

that it is by what it is during its life and not by the consideration whether there is life after death 

and whether it can have many lives, that we determine whether the Delhi Development 

Authority is a local authority as defined in Section 3(31) of the General Clauses Act. 

After consideration of all the aspects of the Court held that the Delhi Development Authority 

is a Local Authority and therefore, the provision of the Payment of Bonus Act is not attracted. 

Therefore, the appeal was allowed and the Writ Petition filed in the High Court was dismissed. 

However, the Court observed that the Delhi Development Authority may not only be a model 

for development activities but may strive to be a model employer too. Bonus was paid to the 

employees for over ten years and we were not told of any reason for withdrawing this benefit 

from the employees. Merely because the Law Department advised that they were not bound to 

pay bonus, they were not obliged to withdraw the benefit. The question which ought to have 

been considered was not whether they were legally bound to pay bonus but whether in the 
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context of sound management-labour relations, bonus should continue to be paid. It was a 

matter which Court earnestly desired the Delhi Development Authority to reconsider. 

 

7. COMMENTARY 

This landmark judgement was one of the initial cases explaining the ambit of the term ‘local 

authority’ mentioned in Article 12. The Court in this case laid down certain tests to determine 

which all authorities can fall under the head of “local authorities”: 

• It has a separate legal existence; 

• It functions in a defined area; 

• Has the power to raise funds on its own; 

• It enjoys autonomy(self-rule); and 

• It is entrusted by statute with functions which are usually entrusted to municipalities. 

It helped to reduce the ambiguity of the term ‘local authority’. The Court in this case rightly 

held that the Delhi Development Authority is a Local Authority as it is endowed with all the 

usual attributes and characteristics of a 'local authority' and there is no reason to hold that it is 

not a 'local authority'. The Supreme Court in this case keeping in mind the common people i.e., 

employee’s position rightly held that the question which ought to have been considered was 

not whether they were legally bound to pay bonus but whether in the context of sound 

management-labour relations, bonus should continue to be paid and advised the Delhi 

Development Authority to reconsider its decision regarding bonus. In conclusion though the 

judgement might have its own defect, but it is considered as one of the most significant cases 

related to Article 12 and it is still relevant as the tests laid down by judgement is still used by 

Courts to determine whether an organization is local authority or not. 

 

8. IMPORTANT CASES REFERRED 

• Municipal Corporation of Delhi v. Birla Cotton, Spinning and Weaving Mills, Delhi 

and Anr., AIR 1968 SC 1232 

• Valjibhai Muljibhai Soneji and Anr. v. The State of Bombay (Now Gujarat) and Ors.  

AIR 1963 SC 1890 

• The Hingir-rampur Coal Co. Ltd. and Ors. v. The State of Orissa and Ors. AIR 1961 

SC 459 
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CASE NO. 13 

TEKRAJ VASANDI ALIAS K. L. BASANDHI 

V. 

UNION OF INDIA AND OTHERS 

((1983) 47 FLR 526 (Del)) 
INSTITUTE OF CONSTITUTIONAL AND PARLIAMENTARY 

STUDIES UNDER ARTICLE 12 
 

ABSTRACT 

The following is the case summary of the case of Tekraj Vasandi alias K. L. Basandi v. Union 

of India & others that the Institute of Constitutional and Parliamentary Studies (ICPS) is not a 

State under the meaning of Article 12. This case was brought as a special leave before the apex 

court of India under Article 136 of our Indian Constitution by P. P. Rao appearing on behalf of 

the petitioner against the disciplinary action taken by the Institute of Constitution. The 

appellant was an employee of the ICPS. In a disciplinary action, he was dismissed from the 

service. Firstly, he approached the Delhi High Court and filed the writ petition under Article 

226 of our Indian Constitution. The major issue is whether ICPS was state within the meaning 

of Article 12. The single judge dismissed the writ petition and further stated that ICPS was not 

covered by definition of State under Article 12. In appeal before the Supreme Court, a fresh 

opportunity was given to the appellant to meet the charges against him but also invited the 

court to enter into the merits of the issue as to whether the ICPS constitute state within the 

meaning of Article 12. The Supreme Court held that, the ICPS is a society which was registered 

under the Society’s Registration Act, 1860, is not a state within the meaning of Article 12. The 

Institute of Constitutional and Parliamentary studies is neither an agency nor an instrumentality 

of the state. It is a voluntary organization. The object of the society is not related to government 

business. It reflects that, the government does not have deep and pervasive control in the 

functioning of the society. In that present case, the ICPS does not come with in the purview of 

‘other authorities’ in Article 12. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No 4959 of 1984 

Jurisdiction : Supreme of Court 

Case Decided On : December 10, 1987 
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Judges : Justice Ranganath Misra, Justice S. Ranganathan 

Legal Provisions Involved : Constitution of India - Article 12, 14, 16, 136, 226, 311 

Case Summary Prepared By : 
P. Thilagavathi,                                                         

School of Excellence, TNDALU Chennai 

 

2. BRIEF FACTS OF THE CASE 

The Institute of Constitutional & Parliamentary Studies is a State which is registered under the 

Societies Registration Act, 1860 in 1965. It came into existence as a voluntary organization. 

The memorandum of the society permitted to receive gifts, donations and subscriptions. The 

main source of income of the society is government’s annual contributions. But some money 

comes from some other sources also. The appellant was an employee of the ICPS. He was 

dismissed from the service. As per Memorandum of Association, 19 members are there in the 

Society. 13 members being besides a president and vice president. The first president of the 

society was the then speaker of the Lok Sabha. The 5-vice president were the then minister of 

railways, minister of law and social security, minister of communication and parliamentary 

affairs, a former Chief Justice of India, and a former attorney general of India. Initially the 

registered office of the society was located within the parliament house. But later it was shifted 

to the Vithalbhai Patel house, Rafi Marg, New Delhi. 

The appellant was dismissed from service by order dated November 17, 1982. Hence appellant 

approached before the HC by writ petition under Article 226 of Indian Constitution. The single 

Judge dismissed the writ petition and stated that ICPS is not a state under Article 12. Then the 

case went to appeal against the judgement of the learned single judge was dismissed on 

November 1, 1983 before the SC as a Special Leave Petition under Article 136 of Indian 

Constitution. The same issue was a raised in both High Court and Supreme Court. Then the 

Supreme Court gave the reasonable opportunity to the appellant by the enquiring officer to 

meet the charges & the enquiry shall be completed within four months. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether ICPS was State within the meaning of Article 12? 

II. Whether government control is deep and pervasive? 

III. Whether ICPS is a corporation (or) society (or) statutory body, if it is there deeply 

pervasive presence of government? 
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4. ARGUMENTS BY THE PARTIES 

Petitioner 

With regard to the claims put forth, it was argued by the petitioner that, 

• The functioning of the society there is deep and pervasive control of the 

government. 

• In many cases, the societies registered under Societies Registration Act which 

have been treated as state but in each of those cases, the court would appear and 

analyze that whether government business had been undertaken by the society 

(or) whether public obligation had been undertaken to be performed as a part of 

the society’s function? 

• In ICPS, the government control is very pervasive and the fact touches all 

aspects of social existence. 

• As per the facts of this case, it is not necessary to analyze regarding ICPS is 

either an agency (or) instrumentality of the state. Having given our anxious 

consideration to the facts of this case, ICPS come with in the purview of ‘other 

authorities’ in Article 12 of the Indian Constitution. 
 

Respondent 

As a response to the claims, 

• Dr. Anand Prakash appearing on behalf of ICPS & fairly stated that, whether the 

institute be state or not within the meaning of Article 12 of our Indian Constitution, 

but afresh opportunity was given to the appellant to meet the charges against him 

and defend himself. Then he stated the definition of state under Article 12 of our 

Indian Constitution. Furtherly he told that, obviously ICPS can become “state” only 

if it found to be an authority with in the territory of India (or) under the control of 

government of India. 

• Dr. Anand Prakash stated that, what are things will come and not comes under the 

definition of authority and other authorities of Article 12 of the Constitution through 

its judicial precedents. 

• Rajasthan State Electricity Board v. Mohanlal, in this case the court held that, 

Authority includes all bodies which is created by statute and powers carried by 

governmental (or) quasi-governmental. Other authorities include every authority 
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which is created by statute and functioning with in the territory of India (or) under 

the control of government of India. 

• Ujjam Bai v. State of UP, the court held that, every constitutional (or) statutory 

authority on whom powers are conferred by law is ‘other authority’ within the 

meaning of Article 12. Those authorities should be invested with sovereign power 

which can make rules and regulations for our citizen. So, it will fall within the 

definition of State under Article 12. 

• In Sabhajit Tewary case, the court held that, the Council of Scientific and Industrial 

Research was really an agency of the government. Ultimately, it was held that, the 

authority was ‘State’ under article 12. 

• Praga Tools Corporation v. C.A. Imanual, Heavy Engineering Mazdoor Union v. 

State of Bihar, S. L. Agarwal v. General Manager, Hindustan Steel Ltd., the court 

held that all companies were incorporated under the Companies Act. The employees 

of the companies do not claim protection available to government servants as 

contemplated in Article 311. These companies will not be department of the 

government. 

• In Sukhdev Singh case, ONGC, LIC, IFC all are a statutory body. So, it will come 

under the definition of ‘authority’ under Article 12. 

• McCullough v. Maryland, where a corporation is wholly controlled by government 

not only in its policy making but also caring out the functions, there can be no doubt 

that it would be an instrumentality (or) agency of government. 

• Ajay Hasia case, an engineering college was a society was registered under the J & 

K Registration of Societies Act, 1898. The society is to comply with all directions 

of the government. So, it is a state with in meaning of Article 12. 

• Ramana Dayaram Shetty v. International Airport Authority, the test for determining 

as to when a corporation can be said to be an instrumentality (or) agency of 

government, 

o Entire share capital of the corporation is held by government. 

o Entire expenditure of the corporation would be impregnated with 

governmental character. 

o Whether corporation enjoys monopoly status which is state conferred (or) 

state protected. 
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o Existence of deep and pervasive control to analyze whether corporation is a 

state agency (or) instrumentality. 

o Functions of the corporation closely related to governmental functions. 

o Specifically, if a department of government is transferred to a corporation, 

it would be strong factor supportive of this inference of the corporation 

being an instrumentality (or) agency of government. 

• Som Prakash Rekhi case, once the body is found to be an instrumentality (or) agency 

of government, the further conclusion emerges that it is a state and is subject to the 

same constitutional limitations as government. 

• B. S. Minhas v. Indian Statistical Institute and P. K. Ramachandra Iyer v. Union of 

India, the case of the Indian Statistical Institute is also of a society registered under 

the Societies Registration Act. 'The control of the Central Government was deep 

and pervasive and, therefore, it was an instrumentality of the Central Government 

and as such was an authority within the meaning of Article 12 of the Constitution. 

• Ramachandra Iyer case, ICAR is also a Society registered under the Societies 

Registration Act. ICAR came into existence as an integral department of the 

Government of India and later on became an attached office of the Central 

Government. The composition of the ICAR as evidenced by Rule 3 could not have 

been more governmental in character than any department of the Government." 

• Dr. Anand Prakash argued that, now it’s time to turn to the facts of this present case 

to find out as to what the conclusion should be when the tests formulated by the 

several cases of this Court referred to above are applied. There cannot indeed be a 

strait jacket formula. It is not necessary that all the tests should he satisfied for 

reaching the conclusion either for or against holding an institution to be 'State'. In a 

given case some of the features may emerge so boldly and prominently that a second 

view may not be possible. There may yet be other cases where the matter would be 

on the border line and it would be difficult to take one view or the other outright. 

• ICPS was born as a voluntary organization to fulfil this requirement. At the 

inception it was certainly not a governmental organization and it has not been the 

case of the parties in their pleadings nor have we been told at the bar during the long 

arguments that had been advanced that the objects of ICPS are those which are a 

state obligation to fulfil. The Society was thus born out of a feeling that there should 

be a voluntary association mostly consisting of Members of the two Houses of 
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Parliament with some external support to fulfil the objects which were adopted by 

the Society. 

• The objects of the Society were not governmental business but were certainly the 

aspects which were expected to equip Members of Parliament and the State 

Legislatures with the requisite knowledge and experience for better functioning. 

Many of the objects adopted by the Society were not confined to the two Houses of 

Parliament and were intended to have an impact on society at large. 

• If the society's affairs were really intended to be carrier on as a part of the Lok Sabha 

or Parliament as such, the manner of functioning would have been different. The 

accounts of the Society are separately maintained and subject to audit in the same 

way as the affairs of societies receiving Government grants are to be audited. 

• Argued that Government usually imposes certain conditions and restrictions when 

grants are made. No exception has been made in respect of the Society and the mere 

fact that such restrictions are made is not a determinative aspect. 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Many crucial constitutional law provisions are the legal aspects involved in this case. The legal 

provision is most important in analysis of this case which is profoundly found in national 

legislations. The following are the significant relatable provisions of the case. 

Article 12 provides the definition of state. 

Article 226 provides the right, to file writ petition in HC. 

Article 136 provides Special Leave Petition in SC. 

Article 311 no government employee either of an All-India service or a state government shall 

be dismissed or removed by an authority subordinate to the own that appointed him/her. 
 

Societies Registration Act, 1860. 

This case cites some other landmark cases to prove the meaning of authority and other authority 

which is comes under the definition of state. 

 

6. JUDGEMENT IN BRIEF 
 

The supreme court held that, it is not necessary that all the tests should be satisfied for reaching 

the conclusion either for or against holding an institution be ‘state’. In a given case some of the 

features may emerge so boldly and prominently that a second view may not be possible. The 

ICPS is neither an agency nor an instrumentality of the state. It was born out of a feeling that 

there should be a voluntary association mostly consisting of members of the two houses of 
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parliament with some external support to fulfill the objects which were adopted by the society. 

The objects of the society were not related to the aspects which were expected to equip 

members of parliament and the state legislature with the requisite knowledge and experience 

for better functioning. The accounts of the Society are subject to audit   as the   affairs of the 

Societies receiving government grants are. Government imposes conditions and restrictions 

when grants are made, and the Society is also subject to the same, and the mere fact that such 

restrictions are made is not a determinative aspect. The appellant also failed to establish that in 

the functioning of the society there is deep and pervasive control of government. A society 

registered under the Societies Registration Act may be treated as “state” if either the 

governmental business is undertaken by the society or what is expected to be the public 

obligation of the state is undertaken to be performed as a part of the society’s function. Such is 

not the position here. 

However, even if the ICPS becomes 'State' within the meaning of Article 12, its employees do 

not become holders of civil posts so as to become entitled to the cover of Article 311. They 

would, however, be entitled to the benefits of Part III of the Constitution. It is unnecessary to 

examine the appellant's case keeping Articles 14 and 16 of the Constitution in view as on the 

concession of the counsel of ICPS the proceedings will have to reopen.  Since, the order of 

dismissal set aside and the proceedings restored to the stage of enquiry.  The appellant shall be 

deemed to have been restored to service and he would become entitled to normal relief 

available in such a situation. He should be deemed to be in service and his suspension would 

not continue. His suspension, which had merged into dismissal is vacated. It shall, however be 

open to the employer to make any direction as is deemed appropriate in that behalf in future. 

The appellant becomes entitled to salary for the past period subject to his satisfying the 

authorities that he had not earned any income during that period. The appellant shall be given 

a reasonable opportunity by the enquiring officer to meet the charges and the enquiry shall be 

completed within four months 

 

7. COMMENTARY 
 

In my opinion, it was a fairly long case which is decided through above ten land mark cases 

judgements which is related to Article 12 of the Indian Constitution. This case was a landmark 

judgement which high-lighted the true meaning of authority and other authority under the 

definition of State. To find out, if any society is registered under the Societies Registration Act, 

1860 is a state or not. We have to apply some tests which is already applied in previous 

judgements. If that thing is passed in the test, it will come under the definition of state or else 
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it was not. Then in this present case, personally I have liked the approaching method of 

Supreme Court, because even though ICPS was not a state, in this case, the SC gave the fresh 

opportunity to appellant to defend himself and proceedings have been restored to the stage of 

enquiry, the appellant shall be deemed to have been restored to service. 

 

8. IMPORTANT CASES REFERRED 

National Judgements Referred: 

• Rajasthan State Electricity Board v. Mohan Lal & Ors. 1967 AIR 1857 

• Smt. Ujjam Bai v. State of Uttar Pradesh, 1962 AIR 1621 

• Sabhajit Tewary v. Union of India & Ors., 1975 AIR 1329 

• Sukhdev Singh & Ors v. Bagatram Sardar Singh, 1975 AIR 1331 

• Praga Tools Corporation v. Shri C. A. Imanual & Ors,. 1969 AIR 1306 

• Heavy Engineering Mazdoor Union v. The State of Bihar & Ors. 1970 AIR 82 

• S. L. Agarwal v. General Manager, Hindustan Steel, 1970 AIR 1150 

• Ramana Dayaram Shetty v. The International Airport Corporation, 1979 AIR 1628 

Foreign Judgments Referred: 

• McCulloch v. Maryland, 17 U.S. 316 (1819) 

• Managing Director, Uttar Pradesh Warehousing Corporation v. Vinay Narayan 

Vajpayee, 1980 AIR 840 

• Ajay Hasia Etc. v. Khalid Mujib Sehravardi & Ors., 1981 AIR 487 

• Som Prakash Rekhi v. Union Of India & Anr. 1981 AIR 212 

• B.S. Minhas v. Indian Statistical Institute, 1984 AIR 363 

• P.K. Ramachandra Iyer & Ors v. Union of India & Ors., 1984 AIR 541 
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CASE NO. 14 
 

B. S. MINHAS 

V. 

INDIAN STATISTICAL INSTITUTE AND OTHERS 

(1984 AIR 363) 

THE INDIAN STATISTICAL INSTITUTE UNDER          

ARTICLE 12  
 

 

ABSTRACT 

The following is the case summary of the judgment pronounced by the apex court in B. S. 

Minhas v. Indian Statistical Institute. By the present petition under Article 32 of the 

Constitution the petitioner seeks to challenge the appointment of Shri B. P. Adhikari, 

Respondent 4, as the Director of the Indian Statistical Institute. The petitioner has been holding 

the position of Distinguished Scientist since March 12, 1976 while Respondent 4 was not a 

Distinguished Scientist till his impugned appointment as Director. From all accounts the 

petitioner was more qualified and his achievements in all spheres were much higher than those 

of Respondent 4 or for the matter of that, than those of any other scientist of the Institute. The 

Council approved the recommendation of the Selection Committee and it also approved the 

terms and conditions of appointment of Respondent as Director. One of the terms of 

appointment of Respondent 4 was that he should be in the substantive position of a 

'Distinguished Scientist' in the Institute on a monthly salary of Rs. 3,000/-. When the petitioner 

came to know about the appointment of Respondent 4 to the post of Director, he felt aggrieved 

and met Respondent 3, the Chairman of the Council, Shri P. N. Haksar and expressed his deep 

unhappiness at the choice of the new Director of Respondent 1. The petitioner filed a writ 

against the respondent for non-publicity of the vacancy of the director post which is now hold 

by respondent no 4. 
 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition No. 1519 of 1979 

Jurisdiction : Supreme Court of India 

Case Decided On : October 19, 1983 

Judge : Justice R B Misra, Justice P N Bhagwati 
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Legal Provisions Involved : Constitution of India - Article 12, 32 

Case Summary Prepared By : 
Kavya T 

School of Excellence, TNDALU, Chennai 

 

2. BRIEF FACTS OF THE CASE 

The Indian Statistical Institute was registered under the Societies Registration Act, and 

governed by the Indian Statistical Institute Act, 1959. Its control is completely vested in the 

Union of India, Respondent No. 5 in the appeal. The Institute had been declared as an 'Institute 

of National Importance’. The Respondent No. 2 the chief executive body of the institute which 

consisted 25 members of which 3 were representatives of the Central Government. Respondent 

No. 4 a director was appointed to discharge academic and administrative duties of the institute. 

The petitioner challenged the appointment of the respondent No. 4 on the grounds that he was 

much more highly qualified academically and had accomplishments and is far superior to the 

said respondent. In the writ petition it was contended that bye-law requires that the vacancy of 

the director should be publicized but it was not many were not aware of the vacancy until the 

appointment. No bio data or information of the candidates was given to the council. The 

petition was contended by respondent no. 1 and 2 that the petition was not maintainable under 

the Article 32 of the Constitution as respondents 1 and 2 are not “State” or the “other authority” 

within the meaning of Article 12 of the Constitution. Even assuming that there has been a 

violation of bye-law no writ can lie to correct the same as the alleged bye-law has no statutory 

basis in as much as the Institute has been declared as an Institution of National Importance, the 

bye-laws not being statutory the respondents are under no obligation to observe the procedure 

laid down therein. 
 

The petitioner was more qualified and his achievements in all spheres were much higher than 

those of Respondent 4 or for the matter of that, than those of any other scientist of the Institute. 

The petitioner aggrieved and filed a writ petition against the appointment of Respondent No 4. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the respondent no 2 comes under authority under the definition of State under 

Article 12? 

II. Whether the writ petition is competent and maintainable? 
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4. ARGUMENTS OF THE PARTIES 

Petitioner 

• Bye-law expressly requires that the vacancy of the Directorship should be suitably 

publicized but in the present case no publicity whatsoever was given to the vacancy of 

Directorship. Even apart from the bye-law, publicity was necessary if the appointment 

was to be fair and free from partiality. The petitioner and many others like him were 

not aware of the vacancy of the post of Director till the actual order of appointment of 

respondent No. 4 was made. 

• The petitioner was eminently suitable for being appointed to the post of Director 

keeping in view his various contributions in the field of his work and the active part 

played by him in resolving the administrative problems of the Institute. 

• No bio-data or information was placed before the Council which under the bye-laws 

was the appointing authority of the Director to enable the members to gauge the 

comparative suitability of various candidates for the post of Director. No facts relating 

to the other candidates were presented before the selection committee by the Chairman. 

As such there was no application of mind by the members of, the Council, since no 

report was circulated regarding the recommendation of the selection committee, and 

the members of the Council took it for granted that all was well. 

Respondent 

• That the petition is not maintainable under Article 32 of the Constitution as respondent 

Nos. 1 and 2 are not 'state or other authority' within the meaning of Article 12 of the 

Constitution. 

• Even assuming, though not conceding, that there has been a violation of bye-law 2 no 

writ can lie to correct the same as the alleged bye-law has no statutory basis in as much 

as by the Indian Statistical Institute Act, 1959 Parliament only declared the Indian 

Statistical Institute, respondent No. 1 as an institution of national importance and if it 

has made bye-law for its guidance, such bye-law cannot be said to have any statutory 

force. The bye-laws not being statutory the respondents are under no obligation to 

observe the procedure laid down in the bye- laws. 

• In any case the petitioner was duly and properly considered for selection to the post of 

Director and, therefore, he could not possibly make any grievance about violation of 

bye-law. 
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5. LEGAL ASPECTS INVOLVED IN THE CASE 

The following are the significant relatable provisions or documents of this case law: 

Chiefly prominent provision concerned is in the Constitution of India. Article 12 says that 

unless the context otherwise requires the term ‘State’ includes the following: 

• The Government and Parliament of India, i.e., Executive and Legislature of the union. 

• The Government and the Legislature of each State, i.e., Executive and Legislature of 

States. 

• All local or other authorities within the territory of India. 

• All local and other authorities under the control of the Government of India. 

Other significant ones like: 

Pursuant to Article 12, the term "instrumentality or entity" has not been specified, although it 

depends on an incessant judicial interpretation by the courts. Those assessments need to be 

carried out before being accepted as a state instrument. In fact, the word 'includes' implies that 

the definition is not exhaustive in nature. It is likely that institutions or entities may not be part 

of a government agency but, if there is a violation of human rights, they may be viewed as a 

state under the meaning of, for example, government corporations and public undertakings. 

The constitutional rights enshrined in Part III can only be implemented against state 

intervention or against the conduct of 'other authorities' which can fall within the scope of 

Article 12 of the Constitution. Some of the constitutional rights are asserted against the state 

and its instruments and not against private bodies. The word 'state' has been applied pursuant 

to Article 12. Article 12 clarifies that the word 'government' in Article 13(2) or any other clause 

relating to fundamental rights has an expansive scope. 

Article 32 of the Indian Constitution grants persons the right to appear before the Supreme 

Court and seek justice if they believe that their right has been 'unduly robbed.' The Supreme 

Court shall be empowered to issue directives or directions for the enforcement of any of the 

rights granted by the Constitution as 'the guardian and custodian of fundamental rights. 

Accordance to Article 32, the Constitution can also entrust any other court with the exercise of 

the power of the Supreme Court, given that it is within its authority. Unless there is a 

constitutional amendment, the freedoms granted by this Clause cannot be revoked. Therefore, 

we may conclude that a guaranteed right is provided by this Clause to persons for the purposes 

of the protection of fundamental human rights, as the legislation provides for the right of a 

person to approach the Supreme Court directly without, after a lengthy process, first going to 
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the lower courts as the main object of the Writ Jurisdiction under Clause 32 is the protection 

of fundamental rights. 

The Institute is governed by its memorandum, regulations and bye-laws in the conduct of its 

affairs. Bye-law 2 provides the procedure for the appointment of a Director. It reads: The 

appointment of the Director shall be made by the Council on the recommendation made by a 

Selection Committee consisting of 

o Chairman of the Council (as Chairman), 

o Two experts approved by the Council. Before recruitment the Vacancy for 

Directorship should be suitably Publicized. 

 

6. JUDGEMENT IN BRIEF 

Having regard to this decision and in view of the facts and circumstances in the present case 

there can be no doubt that respondent No. 2 is an 'authority' within the meaning of Article 12 of 

the Constitution and, therefore, the writ petition filed by the petitioner is competent and 

maintainable and the objection raised by Shri Garg cannot be accepted. 

The next question that arises for consideration is whether the appointment of respondent No. 4 

as Director of respondent No.1 is illegal because of non-compliance with bye-law 2. Bye-law 

2 does require that before appointment, the vacancy in the post of Director should be suitably 

publicised. In the instant case, it is admitted on both sides that no publicity whatsoever was 

given in respect of the vacancy. The contention of Shri Garg, however, is that the bye-law 

having no force of statute, non-compliance with its requirement cannot in any way affect the 

appointment of respondent No. 4 as Director of respondent No. 1. Shri Tarkunde, however, 

contended that assuming that the bye-law is not statutory, even so respondent No. 1 was bound 

to comply with it. The Supreme Court of India has quashed and has set aside the appointment 

of director of the Indian Institute of Statistics. Before respondent. 1 tries to select a new 

director, it has to comply the requirement of bye-law by publicizing the vacancy of the post. 

The court also declare the respondent no. 2 is an authority under and within the meaning of the 

Article 12 of the Constitution, therefore the writ petition is maintainable. The central 

government provides all the money required for the funding for the institute and the other 

source of money to the institute has to have the Central Government’s approval. The control 

of the Central Government is deep and pervasive and, therefore, it is an instrumentality of the 

Central Government and as such is an ‘authority’ within the meaning of Article 12 of the 

Constitution. It is, therefore, subject to the constitutional obligations under Articles 14 and 16 

https://indiankanoon.org/doc/609139/
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of the Constitution Ajay Hasia v. Khalid Mujib Sehravardi & Ors. Etc. [1981] 2 SCR 79. The 

court strictly ordered the respondent no. 1 to follow the bye-laws as they have been constituted 

to avoid arbitrariness and conduct its affairs. The vacancy for the post of the director should 

had been publicized and it would have garnered wider people for eligibility and the council 

would have much larger field to choose for the post. 

 

7. COMMENTARY 
 

In this case the court found out that the entire money required for funding the institute was 

provided by the central government and even if any other money was to be received by the 

institute only by the approval of the central government and the accounts of the institute is 

submitted to the central government for its security and satisfaction. The society has to comply 

with all the directions as may be issued by the central government. The control of the central 

government was deep and pervasive, and therefore, it was an instrumentality of the central 

government and as such was an authority under the meaning of Article 12 of the Indian 

constitution. The money required for running the Institute is provided entirely by the Central 

Government and even if any other moneys are to be received by the Institute it can be done 

only with the approval of the Central Government, and the accounts of the Institute have also 

to be submitted to the Central Government for its scrutiny and satisfaction. The Society has to 

comply with all such directions as may be issued by the Central Government. The control of 

the Central Government is deep and pervasive therefore, to all intents and purposes, it is an 

instrumentality of the Central Government and as such is an 'authority' within the meaning 

of Article 12 of the Constitution. It is, therefore, subject to the constitutional obligations 

under Article 14 and 16 of the Constitution. The Constitution Bench in that case took, the view 

that the expression 'other authorities' in Article 12 must be given a broad and liberal 

interpretation, where constitutional fundamentals vital to the maintenance of human rights are 

at stake and functional realism and not facial cosmetics must be the diagnostic tool, for 

constitutional law must seek the substance and not the form The Court pointed out the 

Government may act through the instrumentality or agency of juridical persons to carry out its 

functions, since, with the advent of the welfare State, its new tasks have increased manifold 

and such juridical persons acting as the instrumentality or agency of the Government must 

therefore be subject to the same discipline of fundamental rights as the State. 
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8. IMPORTANT CASES REFERRED 

• Ajay Hasia v. Khalid Mujib Sehravardi, (1981) 1 SCC 722 

• Sukhdev Singh v. Bhagatram Sardar Singh Raghuvanshi, (1975) 1 SCC 446 

• Ramana Dayaram Shetty v. International Airport Authority of India, AIR 1979 SC 1628 
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CASE NO. 15 

A. R. ANTULAY 

V. 

R. S. NAYAK 

AIR 1988 SC 1531 

JUDICIARY UNDER ARTICLE 12 

ABSTRACT 

The case of A R Antulay v. R S Nayak is a landmark judgment in the Indian legal history where 

it was established that the corruption matters tried by a special court cannot be transferred to a 

High Court for hearing. The Supreme Court, despite many criticisms was certain that justice is 

served. Antulay, the appellant in this landmark case was the Chief Minister of the State of 

Maharashtra and due to allegations of abuse of power he resigned his office in 1982. Nayak, 

the petitioner was a political figure. The law suit revolves around Antulay who alleges that his 

fundamental rights has been violated. The Supreme Court has delivered a landmark judgment 

stating that the High Court’s rulings were in violation of Section 7(1) of the Criminal Law 

(Amendment) Act, 1952. It has also been held that the appellant party’s fundamental rights 

under Article 14 and 21 has also been violated. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Criminal Appeal No. 247 of 1983 

Jurisdiction : Supreme Court of India 

Case Decided On : April 29,1988 

Judges : 

Justice Sabyasachi Mukherjee, Justice G.L. Oza, Justice 

M. N. Venkatachaliah, Justice Ranganath Mishra, Justice 

B. C. Ray, Justice S. Natarajan, Justice S. Rangnathan 

Legal Provisions Involved : 

Constitution of India - Article 12, 13, 14, 21, 32, 134, 

136, 139; 

Criminal Procedure Code, 1973 - Section 374, 406, 407; 

Indian Penal Code, 1860 - Sections 161, 165 

Case Summary Prepared By : 
Sivadharshini A P,  

School of Excellence in Law, TNDALU, Chennai 
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2. BRIEF FACTS OF THE CASE 

A R Antulay is the appellant who was the Chief Minister of the State of Maharashtra from 

1980. R S Nayak, an individual from the opposite party approached the Governor under Section 

197 of CrPC, 1973 and Section 6 of Prevention of Corruption Act, 1947 asking for approval to 

file suit against Antulay on September 1, 1981. R S Nayak also filed a complaint to the 

Additional Metropolitan Magistrate, Bombay against Antulay and others for offences under 

Section 161, 165, 384, 420 read along with Sections 109 and 120 B of the Indian Penal code, 

1860 and Section 5 of the Prevention of Corruption Act, 1947. But the learned Magistrate did 

not take any legal notification for the offences without the consent for charging the defendant 

with an offence. Further a revision was filed in the High Court of Bombay. Another complaint 

was filed in the form of writ petition which is related to the emergency allotment of concrete 

in the state to the Indira Gandhi Trust. Here the accused was the second respondent. These 

allegations against the Chief Minister for abuse of power made him to resign his position. 

However, he still continues to be the Member of Legislative Assembly. A new complaint was 

filed before the Special Judge with more accusations. Shri P. S. Bhutta, the Special Judge issued 

a process to the appellant without considering the sanction order given by the governor. On 

October 28, 1982, the Special Judge dismissed Antulay´s claim concerning the jurisdiction and 

ordered for three special judges to hear the case. The State government then appointed R. B. 

Sule as the special judge to hear the case. The special judge released the appellant by saying 

that a Member of Legislative Assembly is a Public Servant and no legal proceedings shall lay 

against him. 

On February 16, 1984, an appeal was filed before the constitutional bench of Supreme Court 

under Article 136 of the Constitution which ruled that the Member of Legislative Assembly is 

not necessarily a Public Servant and revoked the previous order which released the appellant. 

The Supreme Court Suo Moto withdrew this case and handed it over to the Bombay High 

Court. Mr. Antulay filed a Special Leave Petition for Supreme Court questioning the 

jurisdiction of the special judge to try the case in which the fundamental rights are violated 

under Article 21 and 14. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the directions that were given by the honorable court in February 1984, breach 

Section 7 (1) of the Criminal Law (Amendment) Act, 1952? 

II. Whether the decision is violative of Articles 14 and 21 of the Indian Constitution? 
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4. ARGUMENTS OF THE PARTIES 

Appellant 

• The appellant contented that he was treated with bias without being able to submit his 

pleadings or contentions which caused the violation of the fundamental right under 

Article 14 of the Indian Constitution. 

• It was also argued that the appellant’s fundamental right under Article 21 which is Trial 

by a special judge under Section 7 (1) of the Criminal Law Amendment Act, 1952 is 

also violated. 

• Appellant also contended that the fundamentals of administration of justice which no 

one should suffer because of court and no man should suffer any adverse effects 

because of technical irregularity was also infringed. 

• He also contended that he lost two rights which were the right of revision to the High 

Court under Section 9 of Criminal Law Amendment Act and the right to move Supreme 

Court under Article 136 of the Indian Constitution. 

Respondent 

• The respondent contented that the withdrawal of the case from the Special Judge by the 

High Court under Section 407 is possible. 

• They also argued that the appellant’s claiming that their pleadings are not presented is 

not acceptable. The appellant should have submitted his allegations to the court through 

the counsel either before signing the order or after the directions are issued. 

• They argued that the Superior court did have jurisdiction and the superior court cannot 

be held liable for such allegations unless it has acted coram non judice. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

In this case it was discussed whether the expression ‘State’ defined under Article 12 

includes Judiciary? 

• Constitution of India: Article 13, 14, 21, 31. These Articles were brought-in in this 

case which deals with the violation of fundamental right to be treated equally in the 

court of law, Right to trial by a special judge which is given under Section 7(1) of 

the Criminal Law Amendment Act, 1952. 

• Indian Penal Code: Section 161 and 165 which states that the public servant should 

not accept any other remuneration other than those which is given by the 

government. 
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• Criminal Law Amendment Act of 1952: Section 6 and 7 which states that the state 

government has power to appoint special judges to try the cases. 

• Criminal Procedure Code: Section 374, 406, 407 which provides that any person 

who is convicted on a trial has the right to appeal to the Supreme Court. 
 

6. JUDGEMENT IN BRIEF 
 

The judgment was given by a seven-bench judge in the ratio of 4:3. The Judgment was 

delivered in favour of appellant. The court held that the transfer of criminal cases and Supreme 

Court to transfer cases and appeals are given under Section 406 of the Criminal Procedure 

Code. The law provides that the court may direct any case from one High Court to another 

High Court or from a subordinate criminal court to another Criminal Court of equivalent or 

higher level. Section 407 of the Criminal Procedure Code deals with the power of the High 

Court to transfer the cases. Section 6 of the Criminal Law amendment Act states that the State 

has power to appoint as many special judges to deal with a particular case. Section 7 underlines 

the offences by the Special Judge. The question here is whether the transfer of case is valid or 

not. Section 7 (1) of the Criminal Law (Amendment) Act provides the condition for the trial of 

the wrongdoers under Section 6 (1) of the Act. Hence, the offences under Section 6(1) of the 

Criminal Law (Amendment) Act,1952 are punishable under Indian Penal Code and Prevention 

of Corruption Act. Therefore, the order of the court to transfer the cases to the High Court is 

not permitted by law. The Supreme Court cannot issue directions to the High Courts to deal 

with the cases which are not under it’s jurisdiction. 

The Supreme Court does not have jurisdiction to transfer the cases to itself. It has to happen 

through the authority of the Parliament. In this regard the appellant has been discriminated 

from other offenders. The appellant has the right to use the special court which is included 

under Article 14 of the Indian Constitution – Right to Equality. The appellant has the right 

under Article 21 of the Indian Constitution that is the right to be heard by a Special Judge. He 

also has the right not to suffer by any order of the Court which is issued in violation of 

principles of natural justice. The appellant has the right to appeal which is given under Section 

307 of the Criminal Procedure Code. A specific clause is given for the trial of the cases by the 

special judge and the transfer of such cases by one judge to another special judge. Hence, the 

High Court does not have power to transfer such cases under Section 7(2) of the Criminal Law 

(Amendment) Act, 1952 which clearly shows that Article 14 and 21 of the Indian Constitution 

are violated because of the wrongful directions issued by the court. 
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The definition of State is a significant question to be answered. In this case it was held by the 

Supreme Court that the courts cannot pass any order which would violate the fundamental 

rights of the citizens. Hence, it can be asserted that the expression State as defined under Article 

12 of the Constitution of India includes ‘judiciary’ also. 

 

7. COMMENTARY 
 

The judgment received criticism from various scholars saying that the anti-corruption 

legislations protect the guilty persons. However, if any person’s legal right is violated, he has 

the right to seek remedy from the court of law as provided by the maxim Ubi jus ubi remedium. 

Any person can claim his or her remedy when his or her rights has been violated. The mistake 

committed by the judicial process should not affect the common man. All are equal before law 

and hence no one should be treated with bias. Any decision taken by the court should be for 

the good. Here, although the appellant has committed an offence, he received judgment in his 

favour because there was a mistake in the technical process of law. In my opinion, the judgment 

delivered by the Supreme Court is fair and just because no one should suffer for the error which 

is caused by judicial process. In every case, justice should be rendered than giving a decision. 

Another important ruling in this case was that the ‘Judiciary’ will be covered under the 

definition of ‘State’ given under Section 12 of the Indian Constitution. 

 

8. IMPORTANT CASES REFERRED 
 

• Subrata Roy Sahara v. Union of India, 2014 8 SCC 470 

• Kailash Nath v. State of U.P., AIR 1957 (SC) 790 

• Sastri Yagnapurushadji and others v. Muldas Bhudardas Vaishya and another, (1966) 

3 S.C.R. 242 

• Mutaza v. Yazin, AIR 191 PC 857 

• Romesh Chandra Arora v. The State, (1960) 1 SCR 924 
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CASE NO. 16 

M/S STAR ENTERPRISES AND OTHERS                                            

V. 

CITY AND INDUSTRIAL DEVELOPMENT 

CORPORATION OF MAHARASHTRA LTD. AND 

OTHERS 

(1990) 3 SCC 280 

TOWN PLANNING AUTHORITY UNDER ARTICLE 12 

ABSTRACT 

The following is the case summary of the case of M/S Star enterprises and others v. City 

Industrial Development Corporation of Maharashtra Ltd. and others that the new town 

planning authority is a state under the meaning of Article 12. This case was brought as a special 

leave before the apex court of India under Article 136 of our Indian Constitution by D. N. 

Diwari appearing on behalf of the petitioner for challenging the rejection of their highest offers 

in response to invitation by public tender without assigning any reasons. In this present case, 

the respondent a Government company within the meaning of Section 617 of the Companies 

Act has been constituted as the New Town Development Authority under Sub-section (3) of 

Section 113 of the Maharashtra Regional Town Planning Act, 1966. The respondent is 

empowered to dispose of land vested in it and the respondent has formulated with the approval 

of the State Government under Section 159 of the said Act a code for regulating, inter alia, 

disposal of land.  The appellants had given the highest offers for certain specified plots for 

lease in response to invitation by public tender by the respondent Corporation a Government 

Company, and complied with the requirements of deposit.  The respondent, however, rejected 

the said offers without assigning any reason. Firstly, three appellants were approached the 

Bombay High Court and filed the writ petition under Article 226 of the Indian Constitution. 

The major issue is whether new town planning authority was state within the meaning of Article 

12 and whether the highest offer in response to an invitation is rejected is arbitrary. The 

Bombay High court dismissed writ petitions in limine by saying that there was no arbitrariness 

in the respondent No.  1 trying to get proper price for its plots. In appeal before the Supreme 

Court, it was held that a government company under Section 617 of the Companies Act 

constituted as the development authority under the Maharashtra State Town Planning Act, 1966 

was a state within the meaning of Article 12 and therefore in its dealings with the citizens of 
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India it would be required to act within the rule of law and would not be permitted to conduct 

its activities arbitrarily. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No 2076-2078 of 1990 

Jurisdiction : Supreme of Court of India 

Case Decided On : April 30, 1990. 

Judges : Justice Ranganath Misra, Justice Sahai R M 

Legal Provisions Involved : 

Constitution of India - Article 12, 14, 136, 226, 298; 

Companies Act,1956 – Section 617; 

Maharashtra Regional Town Planning Act,1966 - 

Section 113(3)(A) & 159 

Case Summary Provided By : 
P. Thilagavathi,                                                        

School of Excellence in Law, TNDALU, Chennai 

 

2. BRIEF FACTS OF THE CASE 

As per the Section 617 of the Companies Act, 1956, a government company has been 

constituted as the new town development authority under sub-section (3)(A) of section 113 of 

the Maharashtra Regional Town Planning Act, 1966. The respondent is empowered to dispose 

of land vested in it and the respondent has formulated with the approval of the State 

Government under Section 159 of the said Act,1966. Regulation 4 of the Act provides that, 

The Corporation may dispose of plots of lands by putting to auction or considering the 

individual applications as the Corporation determines from time to time. The scheme provides 

that “respondent 1 reserves the right to amend, revoke or modify the scheme at its discretion 

as well as to reject any or all offers for allotment without assigning any reason. The appellant 

had given the highest offers by way of tender for certain specified plots by complying 

requirements of deposit but in exercise of the power under the scheme their highest offers had 

not been accepted. 
 

Hence three appellants approached the Bombay High Court by writ petition under Article 226 

of our Indian Constitution for challenging the rejection of their highest offers in response to 

invitation by public tender without assigning any person. But the writ petition was dismissed 

and the court held that there was no arbitrariness in respondent 1 trying to get proper price for 

its plots and the government company is a state under Article 12 of the Indian Constitution. 
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Then the case went to appeal before the Supreme Court as a special leave petition under Article 

136 of our Indian Constitution against the judgement of the Bombay High Court. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether New Town Development Authority was State within the meaning of Article 

12? 

II. Whether entitled to look for best deal in regard to its properties? 

III. Whether when the highest offer in response to an invitation is rejected would not the 

public authority be required to provide reasons for such action? 

IV. Whether the respondent’s government company has acted arbitrarily? 

 

4. ARGUMENTS BY THE PARTIES 

Petitioner 

• The normal practice adopted by the Corporation is to invite tenders for the disposal of 

specified plots which the Corporation chooses to assign according to the terms and 

conditions for lease of plots of mercantile use. 

• We had given the highest offers by way of tender for certain specified plots by 

complying with the requirements of deposit and claim that though the offers were the 

highest, yet the same have not been accepted without saying any reason. 

• The respondent is 'State' under Article 12 of the Constitution and conferment of naked 

and unguided power as referred to above is arbitrary and contrary to the provisions 

of Article 14 of the Constitution. 

• There is no prescribed norm or guideline and the power is unregulated and unfettered 

and the highest offer after complying with the prescribed requirements is available to 

be rejected without assigning any reasons, citizens are likely to be affected by exercise 

of such unfinalized power. 

• The procedure is contrary to the requirement of Rule of Law and, therefore, cannot be 

sustained. 

• The respondent No. 1 is 'State' within the meaning of Article 12 and in its dealings with 

the citizen of India it would be required to act within the ambit of Rule of Law and 

would not be permitted to conduct its activities arbitrarily. 

• In the case of R. D. Shetty v. International Airport Authority of India and Ors. and 

in Ajay Hasia v. Khalid Mujib Sehravardi and a number of decisions thereafter has to 



Page 109 of 196 
 

act within the ambit of Rule of Law and would missions that respondent no. 1 is 'State' 

within the meaning of Article 12 and in its dealings with the citizen of India it would 

be required to act within the ambit of Rule of Law and would not be permitted to 

conduct its activities arbitrarily and it would be liable to judicial review. 

• The State and everyone in the society at large that reasons for State action are placed 

on record and are even communicated to the persons from whom the offers came so 

that the dealings remain above board; the interest of the public authority is adequately 

protected and a citizen knows where he stands with reference to his offer. 

• In State of U. P. v. Raj Narain & Ors., in a government of responsibility like ours, 

where all the agents of the public must be responsible for their conduct, there can be 

but few secrets. The people of this country have a right to know every public act, 

everything that is done in a public way, by their public functionaries. They are entitled 

to know the particulars of every public transaction in all its bearing. The right to know, 

which is derived from the concept of freedom of speech, though not absolute, is a factor 

which should make one wary, when secrecy, is claimed for transactions which can, at 

any rate, have no repercussion on public security. To cover with veil of secrecy, the 

common routine business, is not in the interest of the public. 

Respondent 

• The State is certainly entitled to look for the best deal in regard to its properties. 

• There is no allegation of mala fides in the conduct of respondent no. 1 in refusing to 

accept the highest offer. 

• Respondent no. 1 acted bona fide and in refusing to accept the highest offers of the 

appellants in regard to specific plots has been actuated by the consideration of looking 

for better offers for the specific plot in the economic interests of respondent no. 1. 

• "Respondent No. 1 reserves the right to amend, revoke or modify the scheme at its 

discretion as well as to reject any or all offers for allotment without assigning any 

reason." Obviously, it is in exercise of this power that the highest tenders have not been 

accepted. 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

The legal provisions are the most important in analysis of this case which is profoundly found 

in national legislations. The following are the significant relatable provisions of the case. 

Article 12 provides the definition of state. 
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Article 226 provides the right, to file writ petition in High Court. 

Article 136 provides Special Leave Petition in Supreme Court. 

Section 617 of the Companies Act, 1956. 

Section 113(3)(A) and Section 159 of the Maharashtra Regional Town Planning Act,1966. 

 

6. JUDGEMENT IN BRIEF 

The Supreme Court held that, in recent times, judicial review of administrative action has 

become expansive and is becoming wider day by day. The traditional limitations have been 

vanishing and the sphere of judicial scrutiny is being expanded. State activity too is becoming 

fast pervasive. As the State has descended into the commercial field and giant public sector 

undertakings have grown up, the stake of the public exchequer is also large justifying larger 

social audit, judicial control and review by opening of the public gaze; these necessitate 

recording of reasons for executive actions including cases of rejection of highest offers. That 

very often involves long stakes and availability of reasons for action on the record assures 

credibility to the action; disciplines public conduct and improves the culture of accountability. 

Looking for reasons in support of such action provides an opportunity for an objective review 

in appropriate cases both by the administrative superior and by the judicial process. The 

submission of Mr. Dwivedi, therefore, commends itself to our acceptance, namely, that when 

highest offers of the type in question are rejected reasons sufficient to indicate the stand of the 

appropriate authority should be made available and ordinarily the same should be 

communicated to the concerned parties unless there be any specific justification not to do so. 

We do not intend to go into matters any further in as much as we do not propose to apply this 

test to the present appeals. These appeals fail but we make no order as to costs. 

7. COMMENTARY 

Altogether the law interpreted under this case is a good law. In my opinion, even though 

petitioner made highest offer, the respondent has a right to look for the best deal with regard to 

its properties in the economic interest. It doesn’t mean a state is acting arbitrarily and its 

function perform not with in the ambit of rule of law. The High Court as well as Supreme Court 

rejected the appellant’s writ petition in limine is a good decision. 
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8. IMPORTANT CASES REFERRED 

• Ramana Dayaram Shetty vs The International Airport, 1979 AIR 1628, 1979 SCR 

(3)1014 

• Ajay Hasia Etc. vs Khalid Mujib Sehravardi & Ors., 1981 AIR 487, 1981 SCR (2) 79 

• State of U. P. v. Raj Narain., (1975) 4 SCC 428: (1975)3 SCR 333 
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CASE NO. 17 
 

CHANDER MOHAN KHANNA 

V. 

NATIONAL COUNCIL OF EDUCATION AND 

RESEARCH TRAINING AND ORS. 

(1992) AIR 76 

NCERT UNDER ARTICLE 12 
 

 

ABSTRACT 

The following is the case summary of the judgment pronounced by the apex court in Chander 

Mohan Khanna v. National Council of Education and Research Training and Ors. The 

Appellant who was an employee in the National Council of Education & Research Training 

(NCERT) challenged the termination of his services in a writ petition, the Delhi High Court 

upheld the preliminary objection made by the respondents that the writ petition was not 

Maintainable since NCERT was not an instrumentality or authority within the meaning of 

Article 12 of the Constitution of India. Hence, the appellant filed the appeal by special leave to 

the Supreme Court of India. The only issue raised in the appeal was that whether or not NCERT 

is “State” under Article 12 of the Constitution of India.  The apex court dismissed the appeal 

and held that like all societies, having a Memorandum of Association and Rules for internal 

management, the National Council of Education & Research Training is a society registered 

under the Societies Registration Act and NCERT is outside the scope of Article 12 of the 

Constitution of India. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Appeal (Civil) No. 1699 of 1981 

Jurisdiction : Supreme Court of India 

Case Decided On : September 17, 1991 

Judge : Justice K. Jagannatha Shetty 

Legal Provisions Involved : Constitution of India - Article 12 

Case Summary Prepared By : 
Vinitha E 

School of Excellence, TNDALU, Chennai 
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2. BRIEF FACTS OF THE CASE 
 

 

The petitioner, who was an employee in the National Council of Education & Research 

Training filed a writ petition under Article 226 of the Constitution of India before the Delhi 

High Court challenging the termination of his services. The respondents filed a preliminary 

objection that the writ petition is not maintainable as National Council of Education & 

Research Training is not an instrumentality or authority within the meaning of Article 12 of 

the Constitution of India. The Court upheld the preliminary objection filed by the respondents. 
 

Aggrieved, the appellant filed a special leave petition to the Supreme Court of India under 

Article 136 of the Constitution of India. On the question raised that whether National Council 

of Education & Research Training is “State” under Article 12 of the Constitution of India, the 

apex court dismissed the appeal and held that National Council of Education & Research 

Training is a society registered under the Societies Registration Act and not a state under 

Article 12 of the Constitution of India. 

 

3. ISSUE INVOLVED IN THE CASE 
 

I. Whether National Council of Education & Research Training is a “State” under Article 

12 of the Constitution of India? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 

• By this writ petition, the petitioner, Chander Mohan Khanna, prays for the 

quashing of an order of termination of his services passed by the second respondent viz. 

the Secretary of the National Council of Educational Research and Training 

(NCERT) which is the first respondent in the writ petition. 

Respondent 
 

• As a response to the claims, on behalf of the first and second respondents, a preliminary 

objection has been raised as the maintainability of this writ petition. The contention is 

that the first respondent is only a society registered under the Societies' Registration 

Act and governed by its own memorandum of association and the rules framed 

thereunder and is therefore not amendable to the writ jurisdiction of the High Court, not 
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being the State or other authority to whom writs, or directions or orders in the nature of 

writs could be issued under Article 226 of the Constitution. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The following are the significant relatable provisions or documents of this case law: 

Chiefly prominent provision concerned is in the Constitution of India. Article 12 says that 

unless the context otherwise requires the term ‘State’ includes the following: 

a. The Government and Parliament of India, i.e., Executive and Legislature of the union. 

b. The Government and the Legislature of each State, i.e., Executive and Legislature of 

States. 

c. All local or other authorities within the territory of India. 

d. All local and other authorities under the control of the Government of India. 

Other significant ones like: 

"The NCERT is governed by a Memorandum of Association subscribed to by seven officers 

of the Government of India on June 6, 1961. 

• Under clause 3.1 of the Memorandum of Association the object of the Council is to assist 

and advise the Ministry of Education and Social Welfare in the implementation of its 

policies and major programmes in the field of education particularly school education. 

• Under clause 3.2 the Council is empowered for the realization of the above objectives to 

undertake several kinds of programmes and activities which include coordination or 

research, extension services and training, dissemination of improved educational 

techniques and practices in schools, collaboration in educational programmes, distribution 

of ideas and information, preparation and publication of books, materials, periodicals and 

other literature and allied activities. 

• Under clause 5 the income and property of the Council is to be applied towards the 

promotion of its objects and cannot be disposed of by way of dividends, bonus etc. But 

under this clause, the Council is free to apply the income and property towards its objectives 

in such manner as it may think fit. It is subject to the limitations placed by the Government 

of India in this regard only in respect of the expenditure of grants made by the Government. 

• Under clause 6 the Government of India could review the work and progress of the Council 

and take appropriate action to give effect to the reports received on enquiries. In addition, 
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the Government could at any time issue directions to the Council on important matters of 

policy and programmes." 

• Rule 3 of the Rules of the Council provides for Constitution of the Council which consists 

mainly of various Government officials but also includes the Chairman of the University 

Grants Commission, four Vice Chancellors and a number of nominees, four from school 

teachers and several others. 

• Rule 7 enables the Government to fix the period of appointment of the members and to 

extend it from time to time. 

• The council's affairs are conducted by the Executive Committee whose constitution is 

outlined in Rule 23. This includes various Government servants but it also includes four 

educationists and three Professors and Heads of Departments who may be nominated by 

the President. 

• Rule 37 provides that if there is any difference of opinion the view of the majority will 

prevail subject to a veto which could be exercised by the Government of India within a 

month. It also enables the President to refer any question for the decision of the 

Government. 

• Rule 40 enables the Executive Committee to frame and amend Regulations not inconsistent 

with the rules. 

• Rule 57 provides that the funds of the council shall consist of (i) grants made by 

Government; (ii) contribution from other sources; (iii) Income from the assets of the 

Council; and (iv) Receipts of the Council from other sources." 

 

6. JUDGEMENT IN BRIEF 
 

Broadening the ambit of Article 12 

The powers, functions, finances and control of the Government are some of the indicating 

factors to answer the question whether a body is "State" or not. Each case should be handled 

with care and caution. Where the financial assistance from the State is so much as to meet 

almost entire expenditure of the institution, or the share capital of the corporation is completely 

held by the Government, it would afford some indication of the body being impregnated with 

governmental character. It may be a relevant factor if the institution or the corporation enjoys 
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monopoly status which is State conferred or State protected. Existence of deep and pervasive 

State control may afford an indication. If the functions of the institution are of public 

importance and related to governmental functions, it would also be a relevant factor. These are 

merely indicative indicia and are by no means conclusive or clinching in any case like Sukhdev 

Singh v. Bhagat Ram, [1975] 1 SCC 421; R. D. Shetty v. International Airport Authority, 

[1979]3 SCC 489; Ajay Hasia v. Khalid Mujib Sehravardhi, [1981] 1 SCC 722 and Som 

Prakash Rekhi v. Union of India, [1981] 1 SCC 449. 

 

Comparison of rules and regulation considered by the Supreme Court in the case of 

Sabhajit Tewary 

A comparison of the rules and regulations in the instant case with those outlined in the case 

Sabhajit Tewary will show that the two organizations have somewhat similar constitutions. 

Though the NCERT is also managed by certain Government officials, the rules indicate that it 

has a wide latitude of independence in its functioning. Its funds are not entirely provided by 

the Government and it has other independent sources of income. It is free to decide upon its 

budget and expenditure, for Government control is postulated only in respect of the expenditure 

of grants made by the Government. Its field of activities is very wide and includes the conduct 

of various types of educational programmes, and publication of books and periodicals in which 

the Council enjoys no monopoly or protection. The provision for Government interference only 

in certain eventualities shows that. except under these circumstances, it functions quite 

independently. The decisions of the NCERT have no force and are neither binding on the 

Government nor capable of implementation by it. 

 

Difference of opinions in ICAR and NCERT 

In the present case, the High Court has relied upon the Constitution Bench decision of this 

Court in Sabhjit Tewari v. Union of India and Ors., [1975] 1 SCC 485. There it was held that 

the Council of Scientific and Industrial Research (CSIR), which was sponsored and controlled 

by the Central Government and registered under the Societies Registration Act was not "State" 

within the meaning of Article 12. But this decision has been distinguished and watered down 

in the subsequent decisions particularly in Ajay Hasia and Ramchandra lyer cases. Counsel for 

the appellant strongly relied upon the decision in P. K. Ramchandra lyer case where this Court 

held that Indian Council for Agricultural Research (ICAR) was "State" under Article 12. But it 

may be noted that ICAR was originally an attached office of the Government of India and its 
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position was not altered when it was registered as a society. That case therefore is clearly 

distinguishable. 

 

Findings of court in a similar case 

Almost a similar case was considered by this Court in Tekraj Vasandhi alias K. L. Basandhi v. 

Union of India, [1988] 2 SCR 260. This Court was required to determine whether the Institute 

of Constitutional and Parliamentary Studies (ICPS) was State under Article 12. The ICPS was 

a registered society financed mostly by the Central Government and partly by gifts and 

donations from Indian and foreign agencies. The first President of the society was the then 

Speaker of the Lok Sabha. Out of the five vice-presidents three were the then central ministers; 

the other two were the then Chief Justice of India and the Attorney General. The objects of the 

society were to provide for constitutional and parliamentary studies, promotion of research in 

constitutional law, setting up of legislative research and reference service for the benefit of 

legislators, organization of training programmes in matters of parliamentary interest and 

importance and publication of a journal. The Court found that ICPS was born as a voluntary 

organization. It found further that though the annual financial contribution from the State was 

substantial, it was entitled to receive aid from the public and in fact received contributions from 

other sources. Its objects were not governmental business. 

 

In this case, the Court opined thus: 

Provisions of this type only show that the Government is keen to ensure that the Council carries 

out its objects in a responsible manner rather than that the organization is an agency of the 

Government are equally apposite in the case of the NCERT. 

 

7. COMMENTARY 

The object of the NCERT as seen from the above analysis is to assist and advise the Ministry 

of Education and Social Welfare in the implementation of the Governmental policies and major 

programmes in the field of education particularly school education. The NCERT undertakes 

several kinds of programmes and activities connected with the coordination of, research 

extension services and training, dissemination of improved educational techniques, 

collaboration in the educational programmes. It also undertakes preparation and publication of 

books, materials, periodicals and other literature. These activities are not wholly related to 

Government functions. The affairs of the NCERT are conducted by the Executive Committee 

comprising of Government servants and educationists. The Executive Committee would enter 

into arrangements with Government, public or private organizations or individuals in 

https://indiankanoon.org/doc/1837473/
https://indiankanoon.org/doc/1837473/
https://indiankanoon.org/doc/609139/
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furtherance of the objectives for implementation of programmes. The funds of the NCERT 

consist of: (i) grants made by the Government, (ii) contribution from other sources and (iii) 

income from its own assets. It is free to apply its income and property towards the promotion 

of its objectives and implementation of the programmes. The Government control is confined 

only to the proper utilization of the grant.  Again, a comparison of these regulations with those 

that governed the IAAI would amply bear out that the NCERT stands on a totally different 

footing from the IAAI and lacks many of the features which marked out the IAAI as a 

Government agency. We have already referred to the observation of Prakash Narain J. that he 

could not see difference between the Sail on the one hand and CSIR on the other. The difference 

between the CSIR and NCERT is even much more insignificant. Having regard to these 

circumstances we are of opinion that, even on the basis that it is open by us to consider in the 

case of a society, the question whether it is a state agency or not, the NCERT as to be held not 

to be 'State' or an 'authority' for the same reasons as the CSIR was held not to be so in Sabhajit 

Tewari. The NCERT is thus largely an autonomous body. In our opinion, the case on hand, 

having regard to the indications to which we have called attention earlier, does not satisfy the 

requirements of "State" under Article 12 of the Constitution. We, therefore, agree with the 

conclusion of the High Court and dismiss the appeal. For the above reasons we have come to 

the conclusion that the present writ petition has to be dismissed as not maintainable. It is 

accordingly dismissed but we make no order as to costs. 

 

8. IMPORTANT CASES REFERRED 

• Sukhdev Singh v. Bhagat Ram, [1975] 1 SCC 421 

• R.D. Shetty v. Inter- national Airport Authority, [1979]3 SCC 489 

• Ajay Hasia v. Khalid Mujib Sehravardhi, [1981]1 SCC 722 

• Som Prakash Rekhi v. Union of India, [1981]1 SCC 449 

• Sabhajit Tewari v. Union of India and Ors., [1975] 1 SCC 485 

• Tekraj Vasandhi alias K. L. Basandhi v. Union of India, [1988]2 SCR 260 
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CASE NO. 18 
 

GANESH MORTO NAIK 

V. 

GOA STATE CO-OPERATIVE BANK LTD 

(1992) 6 SLR 251 (Bom) (DB) 
GOA STATE CO-OPERATIVE BANK LTD.                        

UNDER ARTICLE 12 
 

 

ABSTRACT 

The following is the case summary of the judgment pronounced by the Bombay High Court in 

Ganesh Morto Naik v. Goa State Co-operative Bank Ltd.  The petitioner, who was working as 

an Accountant during the relevant time in the respondent No. 1 Co-operative Bank, has 

preferred the instant writ petition under Article 226 of the Constitution of India, claiming the 

relief that the order of his dismissal dated June 27, 1989 should be set aside and he should be 

directed to be reinstated in service with full back wages and continuity of service. The 

respondents raised a preliminary objection regarding the maintainability of writ petition us that 

the respondent No. 1 Back is not ‘State’ within the meaning of Article 12 of the Constitution 

of India and that no writ can be issued against the respondent No. 1 which is a private body not 

amenable to the writ jurisdiction of this Court under Article 226 of the Constitution of India. 

In the result, the instant writ petition is partly allowed. The impugned order of dismissal of the 

petitioner from service dated June 27, 1989 is quashed and set aside. 

 

1. PRIMARY DETAILS OF THE CASE 

 

Case No. : Writ Petition No. 387 of 1989 

Jurisdiction : High Court of Bombay 

Case Decided On : June 19, 1991 

Judge : Justice Dr. E. S. Da Silva  

Legal Provisions Involved : Constitution of India - Article 12 

Case Summary Prepared By : 
Vinitha E 

School of Excellence, TNDALU, Chennai 
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2. BRIEF FACTS OF THE CASE 
 

The petitioner was appointed originally as a Clerk in the respondent No. 1 Co-operative Bank 

on April 29, 1971. In 1979 he was promoted as an Accountant in the said Bank, in which post 

he continued to work till he was dismissed from service. According to the petitioner, there were 

certain allegations of misconduct against him, for which reason he was orally asked to resign 

by the authorities of the respondent No. 1 Bank. Accordingly, he submitted his letter of 

resignation on December 4, 1986, which he thereafter withdrew on September 10, 1987. But, 

in spite of his withdrawal, the said letter of resignation was accepted by the Managing Director 

on January 17, 1987, with effect from December 4, 1986 from which date, according to the 

said letter dated January 17, 1987, he was to stand relieved. However, the respondent No. 1 

reconsidered the question of acceptance of his resignation in its letter dated January 28, 1987 

by which the petitioner was informed that the management had treated the aforesaid letter dated 

January 17, 1987 accepting his resignation as cancelled on sympathetic grounds. The petitioner 

was by the above letter dated January 28, 1987 permitted to join his duties as Accountant in 

Ponda Branch with immediate effect. The petitioner was also given a caution in the above letter 

dated January 28, 1987 that he should be very particular in future in discharging his duties 

scrupulously. However, according to the petitioner when he went to join his duties, the Branch 

Manager, Ponda Branch, Goa did not allow him to join his duties at the said Branch. The 

petitioner, therefore, made a grievance about the same to the Managing Director of the 

respondent No. 1 by his letter dated January 31, 1987. The petitioner was thereafter transferred 

and posted in the Head Office with immediate effect by the letter of the Managing Director of 

the respondent No. 1 dated February 4, 1987 which issued in partial modification of his 

aforesaid earlier letter dated January 28, 1987, by which he was permitted to join his duties as 

Accountant at Ponda Branch with immediate effect. It was, however, made clear in the said 

letter dated February 4, 1987 that the petitioner was not entitled for benefits like joining period, 

T.A., D.A., etc., which were otherwise available in the case of regular transfers. The petitioner 

resumed his duties in the Head Office thereafter. The petitioner was then served with a charge-

sheet on May 28, 1987 containing charges of misconducts and the allegations upon which they 

were based. After the charge-sheet was served upon the petitioner, he sent his reply to the same 

to the respondent No. 1 by his letter dated June 29, 1987, in which apart from the explanation 

about the charges against him, the petitioner also stated that already for the irregularities 

pointed out in the charge-sheet dated May 28, 1987, the petitioner had been warned by the 

order of the respondent No. 1 dated January 28, 1987. Punishing him again for the same 
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irregularities would according to the petitioner, amount to double punishment to the petitioner. 

The petitioner also pointed out that he had not misappropriated any amount causing any 

financial loss to the respondent No. 1 Bank and that he had not acted with any mala fide 

intention in performing his duties. 
 

The Managing Director of the respondent No. 1, by his letter dated January 15, 1988 appointed 

one Shri M. N. Bhartiya, Director of Administration, Kala Academy as an Inquiry Officer to 

inquire into the charges against the petitioner. By the same order, he appointed the then 

Administrative Officer Shri P. S. Vernekar i.e. the respondent No. 2 as a Presenting Officer on 

behalf of the Management in the Departmental Enquiry against the petitioner.  Being aggrieved 

by the departmental enquiry, the petitioner has challenged the order of his dismissal dated July 

26, 1989 by filing the instant writ petition in this Court. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether the Goa State Co-operative Bank Ltd is a “State” under Article 12 of the 

Constitution of India? 

II. Whether it is rightful for the petitioner to be punished again for the same misconduct 

for which he had punished earlier itself? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 

The learned Counsel for the petitioner has raised the following contentions in order to challenge 

the order of dismissal of the petitioner dated June 27, 1989 : - 

• Since the petitioner was previously imposed a punishment of the same misconduct, it 

is not open to the management to impose again a punishment of dismissal for the same 

misconduct. At any rate, the management must be deemed to have condoned the 

misconduct after issuing the warning for the same. 

• The appointment of the Enquiry Officer and the Presenting Officer by the Office order 

dated January 15, 1988 as made by the then Managing Director in his capacity as a 

disciplinary authority is ab-initio void and illegal since the Managing Director was at 

that time functus officio and could not exercise such powers which could only be 

exercised by the Chief Executive only since the respondent No. 1 Co-operative Bank 

became Multi State Co-operative Society with effect from May 30, 1987 in accordance 
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with the provisions of the Multi State Co-operative Societies Act, 1984. The 

proceedings conducted by the Enquiry Officer, and the Presenting Officer are, 

therefore, illegal and without jurisdiction. 

• Since the Managing Director had no jurisdiction during the material time, the charge-

sheet issued by him is itself bad and therefore, all proceedings pursuant to the said 

charge-sheet are vitiated. 

• The Departmental Enquiry is contrary to the principles of natural justice and it suffers 

from the bias of the Enquiry Officer as well as of the Disciplinary Authority who was 

besides being the Presenting Officer, was a witness also in the instant Departmental 

Enquiry. 

• No show-cause notice against the proposed punishment was given by the management 

nor the copy of the report of enquiry supplied to the petitioner before the order of 

dismissal was issued which is, therefore, illegal and void. 

Respondent 
 

• Apart from contesting the above contentions raised on behalf of the petitioners the 

learned Counsel appealing for the respondents has raised a preliminary objection to the 

maintainability of the writ petition and to the entitlement of the petitioner to get in the 

instant writ petition the reliefs claimed by him. 

• The learned Counsel for the respondents has urged before us that the respondent No. 1 

Back is not ‘State’ within the meaning of Article 12 of the Constitution of India 

• No writ can be issued against the respondent No. 1 which is a private body not amenable 

to the writ jurisdiction of this Court under Article 226 of the Constitution of India. 

• The respondents mainly relied upon the views taken by the other High Courts in regard 

to such Co-operative Societies. 

• The learned Counsel for the respondents has relied upon a decision of the Court of 

Appeal in R. v. West Berkshire Health Authority, ex-parte Walsh, 1984(3) All England 

Law Reports 425, in support of his submission that there was no public law element in 

the dismissal of the petitioner from service and therefore, a writ of mandamus would 

not lie in this matter. 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Chiefly prominent provision concerned is in the Constitution of India. Article 12 says that 

unless the context otherwise requires the term ‘State’ includes the following: 
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a. The Government and Parliament of India, i.e., Executive and Legislature of the union. 

b. The Government and the Legislature of each State, i.e., Executive and Legislature of 

States. 

c. All local or other authorities within the territory of India. 

d. All local and other authorities under the control of the Government of India. 

 

6. JUDGEMENT IN BRIEF 
 

 

Maintainability of writ petition 

It is, however, not necessary for us to consider in the instant writ petition the question whether 

the respondent No. 1 Bank is `State' within the meaning of Article 12 of the Constitution, 

because in our view even otherwise, the respondent No. 1 Bank, as we shall presently show, is 

amenable to writ jurisdiction of this Court under Article 226 of the Constitution so far as the 

relief claimed by the petitioner in the instant case is concerned. 
 

Mandamus would lie against a public duty imposed on private body 

After referring to the case of Praga Tools Corporation v. Shri C. A. Imanual, in which also it 

is held that if a public or statutory duty is imposed upon a private body, a mandamus would lie 

against it to enforce such a duty, the Supreme Court has pointed out in para 21 of its judgment 

that a mandamus cannot be denied on the ground that the duty to be imposed is not imposed 

by the Statute. 
 

Writ of mandamus can be issued notwithstanding that the Bye-laws as such are non-

statutory or contractual 

In this regard, we usefully refer to the decision of apex Court in the case of Pandurang 

Hindurao Patil v. State of Maharashtra & Ors., 1983 Mh.L..J. 1881, on the question when 

a writ of mandamus can lie against a private body or a person. In the above case the Returning 

Officer had rejected nomination papers with respect to the elections to the Managing 

Committee to be constituted under Section 73 of the Maharashtra State Co-operative Societies 

Act, 1960 and the question was whether he was amenable to the writ jurisdiction of the High 

Court under Article 226 of the Constitution. This Court has after referring to the well settled 

law that a writ of mandamus can be issued to the non-statutory authorities to secure 

performance of a public or a statutory duty, held that Section 73 of the aforesaid Act requires 

the constitution of a Managing Committee in accordance with the Act, the rules and the bye-

laws and therefore, any decision which is not in conformity with the bye-laws would result in 
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effecting the constitution of the Managing Committee and would therefore, amount to an 

infraction or a violation of the provisions of Section 73 of the aforesaid Act. This Court, 

therefore, held that if the order of the Returning Officer has the effect of the committee being 

constituted contrary to the mandate of Section 73 of the aforesaid Act which provides that the 

constitution should be in accordance with the aforesaid Act, the rules and the bye-laws, the 

matter can be brought before the High Court and the High Court can issue 

a writ of mandamus to see that the constitution of a Managing Committee is in accordance with 

the provisions of the aforesaid Act, the Rules and the Bye-laws also notwithstanding the fact 

that the bye-laws as such are non-statutory or contractual. 

 

In this case, the Court opined thus: 

The instant writ petition is partly allowed. The impugned order of dismissal of the petitioner 

from service dated June 27, 1989 is quashed and set aside. However, refusing relief of 

reinstatement to the petitioner, the respondent No. 1 is directed to pay him his back wages from 

the date of his dismissal till the date of this order and also a compensation in lieu of 

reinstatement calculated at the rate of one month's salary inclusive of all allowances for each 

year of service computed as continuous service till the dale of this order ignoring the order of 

dismissal. The above compensation is exclusive of the terminal and/or retirement benefits to 

which the petitioner is entitled under the rules. 

 

7. COMMENTARY 

In this present case, Bombay High Court effectively, elegantly and eloquently addresses both 

the issues and gave well judgement after according rational reasons for the same along with 

relevant case laws. Altogether the law interpreted under this case is a good law. In my opinion, 

even though managing director asked him to resign his post, finally he permitted to join his 

duties as Accountant in Ponda Branch with immediate effect. It doesn’t mean bank manager 

acting as arbitrarily. Only based on sympathetic grounds, he cancelled his resignation. when 

the employee is a public servant working under the Union of India or State, or an employee 

who is employed by any authority which is recognised as 'State' within the meaning of Article 

12 and when such an employee fall within the ambit of workman within the meaning of Section 

2(s) of the Industrial Dispute Act, 1947.With the said observations, the Accountant who had 

knocked the doors of the Court who was aggrieved by issuance of a chargesheet by the Socio-

Economic Unique Foundation, a private Society without any government control, and which 

was held to be not answering the description of a State, an agency or instrumentality of State 
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or that of any other authority. In light of the aforesaid discussion, The Goa State Cooperative 

Bank Ltd is not a 'State' or an instrumentality thereof nor does it fall within the ambit of 'Any 

other authority' for the purposes of Article 12 of Constitution of India. The GSCB does not 

discharge any public functions, which would warrant issuance of writ in the nature of 

mandamus in discharge of its performance of public functions. The questions being decided as 

aforesaid, we direct the Writ Petition to be placed before the appropriate Bench for its 

consideration. According to Dr. B. R. Ambedkar’s words “However good a constitution may 

be, if those who are implementing it are not good, it will be bad. Howmuchever bad a 

constitution may be, if those implementing it are good, it will prove to be good”. Hence the 

above-mentioned plans should be implemented in a more effective way. Thus, it was the 

constitutional duty of the Court to issue appropriate directions for achieving  justice. The Full 

Bench of Bombay High Court has taken great pains to explain each and every aspect along 

with relevant case laws. This brief, brilliant, bold and balanced judgment is like the key that 

has unlocked the lock. 

 

8. IMPORTANT CASES REFERRED 

• Pandurang Hindurao Patil v. State of Maharashtra & ors., 1983 Mh.L.J. 1881 

• Praga Tools Corporation v. Shri C.A. Imanual, 1969 AIR 1306 

• R. v. West Berkshire Health Authority, ex-parte Walsh, 1984(3) All England Law 

Reports 425 
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CASE NO. 19 

HARYANA HOUSING BOARD, CHANDIGARH 

V. 

HARYANA HOUSING BOARD EMPLOYEES’ UNION 

AND ANOTHER 

(AIR 1996 SC 434) 

VARIOUS BODIES SO FORMED UNDER THE STATE LAWS 

UNDER THE AMBIT OF LOCAL AUTHORITY 
 

ABSTRACT 

The following is a case summary of the infamous Haryana Housing Board, Chandigarh v. 

Haryana Housing Board Employees’ Union and Another (1996), wherein whether various 

bodies formed under the state laws come within the umbrella of local authority as per Article 

12 of the Constitution of India or not was decided. This case was brought before the Apex 

Court of India in 1991 by Mr. V. K. Vasistha appearing on behalf of the appellant Haryana 

Housing Board against the Haryana Housing Board Employees’ Union. The petitioner’s moved 

the Supreme Court exercising their constitutional right under Article 32 of the Constitution of 

India. It was a fairly long case which saw the appearance of many learned advocates and senior 

advocates. In my opinion, the essence of this case lies in the Supreme Court taking the charge 

to define a manner to deal with the cases involving such disputes, by instilling life in the 

statutory provisions of several constitutional law special legislation as well as making justice 

available by way of ensuring readily access to the Court via Article 32 or 226 (Writ Petitions).  

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Writ Petition No. 2249 of 1985 

Jurisdiction : Supreme Court of India 

Case Decided on : October 30, 1995 

Judges : Justice Kuldip Singh, Justice Ahmad Saghir S. 

Legal Provisions Involved : 

Constitution of India - Article 12, 32; 

The Payment of Bonus Act, 1965- Sections 3, 4, 5, 7,7-

A, 14, 20, 21, 24, 40, 48, 56, 61(2), 71, 72, 72A, 72B; 

General Clauses Act,1897- Section 3(3), 3(31) 
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Case Summary Prepared by : 
Deveshi Gupta 

UPES, Dehradun 

 

 

2. BRIEF FACTS OF THE CASE 

The case's brief facts reveal that the Haryana Housing Board Employees Union (hereinafter 

referred to as the Union) submitted a demand notice to the Haryana Housing Board (hereinafter 

referred to as the Board) that included, among other demands, a 20 percent bonus for its 

employees for the years 1974-1975, 1975-1976, 1976-1977, and 1977-1978. The Board 

rejected all of the demands, including the one mentioned above, and when conciliation between 

the parties failed, the Administration referred the matter to the Industrial Tribunal in 

Chandigarh for adjudication. The Tribunal accepted the union's demand and directed the Board 

to pay a bonus of 8.30 percent for the aforementioned years. Whereas the Board was 

dissatisfied with the order because its employees were held entitled to a bonus of 8.38 percent, 

the employees were also dissatisfied with the amount of bonus allowed to them. As a result, 

both parties filed separate writ petitions, which were disposed of by the learned Single Judge 

in a March 31, 1986 judgement, which, as previously stated, has been challenged in two 

separate Letters Patent Appeals. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Haryana Housing Board is a ‘Local Authority’ within the meaning of 

Section 32(iv) of the Payment of Bonus Act, 1965? 

II. The definition of Local authority as provided under the General Clauses Act as well as 

under the Haryana Housing Board Act, 1971, which one is relevant? 

III. Whether the definition of the local authority provided in the constitution override the 

definition provided under any of the specific or state laws? 

IV. Whether the principle of ejusdem generis be followed in this case? 

 

4. ARGUMENTS OF THE PARTIES 

Appellant 

• It is argued by the learned counsel for the appellant that since it has already been 

provided in sub- section (3) of Section 3 of the Haryana Housing Board Act, 1971 that 

for purposes of this Act, namely, the Haryana Housing Board shall be deemed to be a 

"Local Authority", it cannot but be treated to be a "Local Authority" with the 

consequence that it is not liable to pay bonus to its employees as it would squarely fall 
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within the exceptions set out in Section 32(iv) of the Payment of Bonus Act. We do not 

agree. 

• The appellant's learned counsel further argued and referred to this court's decision in 

Surya Kant Roy v. Imamul Hak Khan (1975 (1) S.C.C. 531), in which it was determined 

that: Thus, the decision that the Mines Board was a local authority was not disputed. In 

any case, this Court determined that the Board is a local authority based on relevant 

statutory provisions, particularly the fact that the Board has the authority to levy taxes 

and other assessments and has its own fund. It should be noted that the decision was 

made not in connection with the provisions of the Payment of Bonus Act, but rather 

under the provisions of the Representation of People Act to determine whether a profit-

making office under the State Government was held by the respondent. 

• The appellant's learned counsel then cited Kendriya Nagrik Samiti, Kanpur and others 

v. Jal Sansthan, Kanpur and others (AIR 1982 Allahabad 406), in which it was held 

that the Jal Sansthan established by the State Government under the U. P. Water Supply 

and Sewerage Act, 43 of 1975 was a "Local Authority," despite the fact that the Court 

also found it to be an instrumentality of the State Government. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

Various crucial administrative law provisions are the legal aspects involved in this case. This 

case sets an example to how the environmental matters shall be dealt with – this case highlights 

the importance of the Article 12 of the Constitution of India, The Payment of Bonus Act, 1965 

The Haryana Housing Board Act, 1971 and The General Clauses Act, 1897. 

The case highlights the principle of “EJUSDEM GENERIS” of the Interpretation of statutes 

and appreciates the fact that in a case where there is a conflict between a state law and a central 

law then the central law prevails over it. 

This case also cites some other landmark cases (mentioned ahead) to relate that the principle 

of Ejusdem generis which means of same kind or nature. 

 

6. JUDGEMENT IN BRIEF 
 

The court invoked the rule of ejusdem generis in interpreting the definitions of "Local 

Authority" contained in the aforementioned two Acts, namely, the General Clauses Act and the 

Haryana Housing Board Act, 1971, but this rule cannot be applied to Article 12 because the 

definition of "State" in this Article includes several bodies that are heterogeneous in character 
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and there is no genus in the definition. Once we have determined that the provisions of the 

Bonus Act apply to Board employees, there is no need to address the issue of the amount of 

bonus payable to them. Suffice it to say that, as a result of the remand, we have been informed 

that the Industrial Tribunal has already determined the quantum of bonus @20%, against which 

the Board has already filed a writ petition, which is now pending disposal in this Court. This 

leaves no room for the Board to argue, as the quantum of the bonus is now the subject of a 

separate writ petition, in which this question must obviously be addressed and resolved. For 

the reasons stated above, court finds these appeals to be without merit and dismiss them with 

no order as to costs. 
 

7. COMMENTARY 

Some of the most crucial administrative law provisions are the central legal aspects involved 

in the present case and the precedent set by this case makes it to earn its significant ‘landmark 

case’ label. In my opinion, the essence of this case lies in the fact that the Supreme Court taking 

the charge to elaborately define a manner to deal with the cases involving such disputes, by 

instilling life in the statutory provisions of several constitutional law special legislations. As 

we all are well aware of the Article 32 states the Right to constitutional remedies, which means 

that everyone has a right to file petition with High Courts and Supreme Court in order to obtain 

the fundamental rights that have been secured. It’s a well-known fact that the Supreme court 

has complete authority to issue writs under the article so specified. Also, along with that Article 

226 of the Constitution. Article 226 of the Constitution grants the Hon'ble High Courts the 

authority to exercise power through the issuance of writs. By exercising such powers granted, 

the courts are making justice available by way of ensuring readily access to the Court via 

Article 32 or 226. In my opinion, this is one of the most comprehensive judgments in the legal 

jurisprudence which sets a path, leads by example along with that provides executory directions 

as well to follow-ups to ensure successful implementation of the ‘unified’ approach. This is a 

holistic judgement rendered by the Supreme Court of India declaring a practice of law by their 

judgment. This apex court judgement has been and shall be considered a successful win for the 

Administrative Constitutional jurisprudence in the field of law. 

 

8. IMPORTANT CASES REFERRED 
 

● Municipal Corporation of Delhi v. Birla Cotton Spinning and Weaving Mills, Delhi and 

Anr., (1968 (3) S.C.R.251) 

● Union of India and Ors. v. R.C. Jain and Ors. (1981) (2) S.C.R. 854) 
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● Kendriya Nagrik Samiti, Kanpur and other v. Jal Sansthan, Kanpur and others, (AIR 

1982 Allahabad 406) 

● Workmen of Mangalore Port Trust v. Management of the Mangalore Port and Ors.  

(1973 Lab. I.C. 1536) 

● Manoranjan Das v. Commissioner Presidency Division, (AIR 1970 Calcutta 179) 

● Budha Veerinaidu v. State of Andhra Pradesh and Anr., (143 ITR 1021) 

● Krishi Utpanna Bazar Samiti v. Income Tax Officer and others, (158 ITR 742) 

● Tribhuwan Parkash Nayyar v. Union of India, AIR 1970 SC 540 

● Amar Chandra v. Collector of Excise, Tripura, AIR 1972 SC 1863 
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CASE NO. 20 

STATE OF ASSAM 

V. 

BARAK UPATYAKA D. U. KARMACHARI SANSTHA 

(AIR 2001 SCC 2249) 

THE LIABILITY OF STATE ON THE DAY-TO-DAY 

FUNCTIONING OF STATE COMPANIES 

ABSTRACT                                                                                                                                                     

The workers of CAMUL were represented by a co-operative organisation called Cachar and 

Karimganj District Milk Producers' Cooperative Union Limited (CAMUL), which was 

registered under the Assam Co-operative Societies Act, 1949. A block was built as part of the 

Integrated Cattle Development Projects (ICDP) in Ghungoor, Silchar, in the Cachar district of 

Assam. There was a total of 32 co-operative societies, with CAMUL serving as their apex 

organisation. As part of the programme, the Dairy Development Department gave grant-in-aid 

each year from the state budget. This assistance was provided from 1982 to 1994, after which 

it was discontinued, resulting in the employees' salaries and emoluments not being paid, and a 

petition was filed in district court to compel the government to pay all of the employees' salaries 

and emoluments, as well as the amount owed in arrears. The Division bench of the High Court 

upheld this judgement once more. The issue has been brought before Justice R.V. Raveendran 

and Justice Markandey Katju in the Supreme Court as a petition under Article 32. It was to be 

considered whether any corporation or co-operative society that satisfies Article 12 of the 

Indian Constitution is deemed a state government and if it is the state government's 

responsibility to provide salaries and emoluments, as well as arrears, to CAMUL employees. 

These issues arose from the case of State of Assam v. Barak Upatyaka D. U. Karmachari 

Sanstha. 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No. 6492 of 2002 

Jurisdiction : Supreme Court of India 

Case Decided On : March 17, 2009 

Judges : Justice R. V. Raveendran, Justice Markandey Katju 

Legal Provisions Involved : Constitution of India - Article 12 
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Case Summary Prepared by : 
Sakshi Agrawal,                                                         

Indore Institute of Law, Indore 

 

2. BRIEF FACTS OF THE CASE 

The State of Assam has filed a special leave petition in the Supreme Court to correct the orders 

of the Division bench of the Gauhati High Court to provide regular payment of monthly 

salaries, allowances, and arrears to its employees. It was argued that the state government 

framed and enlisted CAMUL as a co-employable society to run its Cattle Developing Project; 

that the state government designated its Board of Directors, including the Managing Director; 

that the post of the Managing Director of CAMUL was announced to be a post identical to a 

Head of Department under the state government; and that at first the entire staff of CAMUL 

was drawn on delegation from the Veterinary, Agriculture, and Fisheries departments With the 

support of representatives from the Central Government and the National Dairy Development 

Board, the state government's Agriculture and Co-usable Departments, and eventually its own 

employees, were hired. 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the petition is maintainable or not? 

II. Whether the state may liable in relation to the day-to-day function of the companies or 

not? 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• CAMUL received grant-in-aid primarily for its several development initiatives, one of 

which being the Integrated Cattle Development Project, and it was not assisted with 

assurance for its employees' salaries and allowances. 

• The federal and state governments jointly granted CAMUL with a loan, which the 

society failed to return but which the state government continued to supply. 

• If CAMUL is regarded a "state" under Article 12 of the Indian Constitution, then no 

corporate organization or co-operative society will be considered a state government, 

and its personnel will not be considered government servants or employees. 
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Respondent 

• The state government has supplied cash from the beginning, but it has not been made 

clear that these funds are only for development initiatives. 

• In the case of Kapila Hingorani v. State of Bihar, which had the identical question 

before the judges, it was decided that the Government of Bihar is obligated to pay the 

money due to the starvation deaths and suicides since it is their human right to eat. 

• The respondents stated that the identical issue was examined in the case and that the 

matter was resolved in their favour. "Whether, having regard to the admitted position 

that the government companies or corporations referred to hereinbefore are 'States' 

within the meaning of Article 12 of the Constitution of India, the State of Bihar, having 

deep and pervasive control over their affairs, can be held liable to render all assistance 

to the said companies so as to fulfil its own and/or the corporations' obligations to 

comply with the citizens' rights under Article 21 and 23 of the Constitution of India? 

• According to Section 43 of the Assam Co-operative Societies Act, 1949, 

"notwithstanding anything contained in any law for the time being in force, the State 

Government may issue loans or provide financial assistance in any manner to any 

registered society." As a result, it is the state government's job or obligation to supply 

the services. 

• It stated that the organization's recruitment board was made up of state representatives 

and was led by a managing director nominated by the state government, and that the 

organization had been receiving funding from it for over a year 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 of the Indian Constitution defines The State as: The Government and Parliament of 

India, The Government and legislatures of the states, all nearby government and other 

Government in India or below the manipulate of the Government of India. 

It didn't matter whether CAMUL came under the banner of the State or not based on this 

criterion. This is because CAMUL was an independent legal organisation that could not have 

been treated as the state government, even if it was considered a "state" for the purposes of 

Article 12. Because it operates under its own laws and regulations, a corporate body or co-

operative society that falls under Article 12 does not make it a state government or fix the 

government's responsibility to provide consistent help to it. 
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6. JUDGEMENT IN BRIEF 

The Supreme Court came to the judgement that the state government supplied grant-in-aid to 

CAMUL for development activities and did not hold the liability of aiding it indefinitely after 

considering the arguments submitted by both parties and referring to cases involving the same 

problem. As a result, the petition is halted, and the government is granted an order prohibiting 

it from receiving aid. Since 1994, CAMUL has been responsible for paying salaries, 

allowances, and even arrears. 

7. COMMENTARY 

The case centred on the state government's decision to provide aid to a co-operative society 

that it had been supporting for a long period. After hearing numerous arguments, the bench 

concluded that requesting the government for assistance would encourage other disadvantaged 

individuals in the country to seek food on humanitarian grounds, resulting in a rise in the 

number of ongoing cases in the courts. What I think of this decision is that it is correct because, 

in a prior case, the court ordered the Bihar Government to fund Rs. 51 crores for its operation. 

The identical decision was brought before this court, but the bench stated that it was only an 

interim measure imposed due to humanitarian concerns until the final decision was made. As 

a result, under Article 141 of the Indian Constitution, this temporary order cannot be utilised 

as a precedent. An interim order that does not resolve a dispute definitively cannot be used as 

a precedent. Any justifications offered in support of such a non-final interim ruling 

incorporating prima facie findings are merely provisional. The Supreme Court correctly 

overturned the Gauhati High Court's decision. 

8. IMPORTANT CASES REFERRED  

• State of Assam v. Barak Upatyaka D.U. Karmachari Sanstha, AIR 2001 SCC 2249 

• Kapila Hingorani v. State of Bihar, (2003) 6 SCC 1 

• Kapila Hingorani v. State of Bihar, (2005) 2 SCC 262 

• Steel Authority of India v. National Union Waterfront Workers, 2001 (7) SCC 1 
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CASE NO. 21 

PRADEEP KUMAR BISWAS 

V. 

INDIAN INSTITUTE OF CHEMICAL BIOLOGY 

(2002) 5 SCC 111 

CENTRE OF SCIENTIFIC AND INDUSTRIAL RESEARCH AS 

A STATE 
 

 

ABSTRACT 

The discussion that whether the meaning and interpretation of State is exhaustive or not has 

been going on for years. It is a much-needed discussion and of great importance as an extremely 

relevant inquiry confronting the established regulation persists. Article 12 is a cardinal 

provision of the Constitution of India as it characterizes the term 'state'. The significance is 

because of the way that considering the conventional sacred regulation specialists the crucial 

freedoms which are listed in Part III of the constitution must be guaranteed against the state 

and not the private people. As per the conventional view essential freedoms must be asserted 

against the state characterizing state turns out to be ever significant. The discussion is whether 

the definition is restricted to such an extent that it is overcoming the reasons for which the 

major freedoms were presented in any case, or is too wide that consideration of such countless 

substances is making the courts extremely occupied on the grounds that all things considered 

individuals can even in the miniscule incidents could claim that the state has abused their 

fundamental rights and privileges. The embodiment is hence to find an equilibrium so the 

definition is neither too expansive nor excessively circumscribed. This case in discussion 

provides toward the expansion of the definition of State which would assist in protection rights 

of citizens of India. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Appeal (Civil) 992 of 2002 

Jurisdiction : Supreme Court of India 

Case Decided On : April 16, 2002 

Judges : 

Justice S. P. Bharucha, Justice S. S. M. Quadri, Justice 

R. C. Lahoti, Justice N. S. Hegde, Justice Raju 

Doraiswamy, Justice Ruma Pal, Justice Arijit Pasayat 
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Legal Provisions Involved : 

Constitution of India - Article 12, 13(2), 13(3), 14, 16, 

32, 226; 

Societies Registration Act, 1860 - Section 14 

Case Summary Prepared by : 
Yashwardhan Bansal,                                                                

Christ (Deemed to be University) Bengaluru. 

 

2. BRIEF FACTS OF THE CASE 

The case was filed before the Supreme Court of India as a writ petition challenging the 

judgment delivered by the High Court of Calcutta. The case overturned the judgment delivered 

by the Supreme Court of India in Sabhajit Tewary v. Union of India18 in which the appellant 

filed the case for equal pay. The case was filed against Council of Scientific and Industrial 

Research (CSIR) claiming for parity of remuneration. The appellant was a junior stenographer 

and was seeking for equal pay similar to newly appointed stenographers were being paid. A 

bench of five judges at the Supreme Court rejected the claim on the grounds that CSIR can’t 

be seen state (Enterprise owned by government) as it didn’t fall under the ambit of Article 12 

of Indian Constitution. The precision of this case was in question and was debated across. Later, 

an incidence of laying off of Mr. Pradeep Kumar and others took place in one of the units of 

CSIR known as Indian Institute of Chemical Biology located in Calcutta. This made them 

challenge their termination from the organization and the status of it was in question before the 

Supreme Court again. The case was appealed from Calcutta High Court to Supreme Court by 

filing of a special leave before it. Initially a division bench heard the case which later 

transferred it to a larger bench of seven judges. This transfer took place considering the Sabhajit 

Tewari case. 
 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Council for Scientific and Industrial Research (CSIR) is a state authority 

falling within the ambit of Article 12 of the Constitution of India or not? 

II. If CSIR were to be a state authority, whether the Supreme Court shall overturn the 

decision in Sabhajit Tewari or not? 

 

 

 
1975 SCC (1) 485 
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4. ARGUMENTS OF THE PARTIES 

Plaintiff 

• The learned counsel representing the petitioner laid emphasis on the exercise of powers 

conferred under the sub-section (2) of Section 14 of the Administrative Tribunal Act, 

1985. It even specified the sub-section (3) of section 14 of the same legislation and 

emphasized that it shall be applicable which shall make CSIR the society owned or 

controlled by the government. 

• The counsel for the petitioner argued before the bench and stated the test which was 

provided in the cases Ajay Hasia. It was stated that if the test is applied then CSIR 

qualified to be a state authority under Article 12 of the Constitution of India. 

Defendant 

• The learned Attorney General pointed out that the notification was issued by Ministry 

of Personnel, Public Grievances and Pensions (Department of Personnel and Training) 

and he appealed to the Court not to overlook the practical side in the working of the 

government where at times one department does not know what the other department 

is doing. 

• It would suffice to say that Section 14 of the Administrative Tribunals Act, 1985, 

and Article 323A of the Constitution to which the Act owes its origin, do not apparently 

contemplate a society being brought within the ambit of the Act by a notification of 

Central Government. 

• It was stated that the government didn’t hold the complete capital share of CSIR hence, 

it can’t be concluded that it’s a government owned state authority. The Centre is not a 

statutory body further, doesn’t trace its existence from any of the statutes. Further, it 

doesn’t even enjoy any monopoly or specific protection from the government. 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

the State includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India 

or under the control of the Government of India 
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Article 13 (2) 

The State shall not make any law which takes away or abridges the rights conferred by this Part 

and any law made in contravention of this clause shall, to the extent of the contravention, be 

void 

 

Article 13(3) 

In this article, unless the context otherwise requires law includes any Ordinance, order, bye 

law, rule, regulation, notification, custom or usages having in the territory of India the force of 

law; laws in force includes laws passed or made by Legislature or other competent authority in 

the territory of India before the commencement of this Constitution and not previously 

repealed, notwithstanding that any such law or any part thereof may not be then in operation 

either at all or in particular areas 

 

Article 14 

Equality before law The State shall not deny to any person equality before the law or the equal 

protection of the laws within the territory of India Prohibition of discrimination on grounds of 

religion, race, caste, sex or place of birth. 

 

Article 16 

Equality of opportunity in matters of public employment 

 

Article 32 

Remedies for enforcement of rights conferred by this Part 

• The right to move the Supreme Court by appropriate proceedings for the enforcement 

of the rights conferred by this Part is guaranteed 

• The Supreme Court shall have power to issue directions or orders or writs, including 

writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the enforcement of any of the rights 

conferred by this Part 

• Without prejudice to the powers conferred on the Supreme Court by clause (1) and (2), 

Parliament may by law empower any other court to exercise within the local limits of 

its jurisdiction all or any of the powers exercisable by the Supreme Court under clause 

(2) 

• The right guaranteed by this article shall not be suspended except as otherwise provided 

for by this Constitution 
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Article 226 

Power of High Courts to issue certain writs 

• Notwithstanding anything in Article 32 every High Court shall have powers, throughout 

the territories in relation to which it exercises jurisdiction, to issue to any person or 

authority, including in appropriate cases, any Government, within those territories’ 

directions, orders or writs, including writs in the nature of habeas corpus, mandamus, 

prohibitions, quo warranto and certiorari, or any of them, for the enforcement of any of 

the rights conferred by Part III and for any other purpose 

• The power conferred by clause (1) to issue directions, orders or writs to any 

Government, authority or person may also be exercised by any High Court exercising 

jurisdiction in relation to the territories within which the cause of action, wholly or in 

part, arises for the exercise of such power, notwithstanding that the seat of such 

Government or authority or the residence of such person is not within those territories 

• Where any party against whom an interim order, whether by way of injunction or stay 

or in any other manner, is made on, or in any proceedings relating to, a petition under 

clause (1), without 

• furnishing to such party copies of such petition and all documents in support of the 

plea for such interim order; and 

• giving such party an opportunity of being heard, makes an application to the High 

Court for the vacation of such order and furnishes a copy of such application to the 

party in whose favour such order has been made or the counsel of such party, the 

High Court shall dispose of the application within a period of two weeks from the 

date on which it is received or from the date on which the copy of such application 

is so furnished, whichever is later, or where the High Court is closed on the last day 

of that period, before the expiry of the next day afterwards on which the High Court 

is open; and if the application is not so disposed of, the interim order shall, on the 

expiry of that period, or, as the case may be, the expiry of the aid next day, stand 

vacated 

• The power conferred on a High Court by this article shall not be in derogation of the 

power conferred on the Supreme court by clause (2) of Article 32 

 

Section 14 of the Societies Registration Act, 1860 

Upon a dissolution no member to receive profit.—If upon the dissolution of any society 

registered under this Act there shall remain, after the satisfaction of all its debts and liabilities, 
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any property whatsoever, the same shall not be paid to or distributed among the members of 

the said society or any of them, but shall be given to some other society, to be determined by 

the votes of not less than three-fifths of the members present personally or by proxy at the time 

of the dissolution, or, in default thereof, by such Court as aforesaid: Clause not to apply to 

Joint-Stock Companies.— 

Provided, however, that this clause shall not apply to any society which has been founded or 

established by the contributions of share-holders in the nature of a Joint-Stock Company. 

 

6. JUDGEMENT IN BRIEF 

A seven judges bench decided this case by 5:2 majority. There were various observations made 

by the court with respect to functioning, establishment, structure and fundings of CSIR. After 

analyzing these key aspects of the Centre, the court observed that the CSIR was created and 

established by the government. Department of Commerce of the Central Government 

exclusively established this centre. It was established with sole agenda of furthering the 

economic welfare of the society and furthering the public interest. It fostered the plan of 

industrial development of the country and the same would be beneficial for the development 

of our country. The income generated and property expanded by CSIR was to be used towards 

the promotion of the same and the memorandum provided for the government to regulate its 

expenditure. The management is appointed by the government as the Director General is 

directly appointed by the government.  Further, the Prime Minister is the ex officio President 

of it. 

The Governing Body likewise has the ability to outline, revise or allure or annulment the bye-

laws of CSIR yet just with the authorization of the Government of India. Different bye-laws 

like pay scales, service rules, orders, etc. applicable on the employees of CSIR are similar to 

the ones applicable on the public servant. CSIR couldn't set down or change the agreements of 

administration of its workers and any adjustment of the bye-regulations could be done distinctly 

with the endorsement of the Government of India. The then monetary place of CSIR was that 

no less than 70% of the assets of CSIR were accessible from awards made by the Government 

of India. The court saw that "the resources and assets of CSIR however ostensibly possessed 

by the Society are in a definitive investigation claimed by the Government. 

It was held that the Council of Scientific and Industrial Research is to be covered under the 

Article 12 of the Constitution. It was held to be an instrumentality of the state due to the various 

factors. Certain boundaries were set somewhere around the court to decide if a specific body 

could be treated as State with the end goal of Article 12. The court held that the standards 
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formed and established in the case of Ajay Hasia v. Khalid Mujib Sehravardi19 and accordingly 

it falls inside any of them, it is to be viewed as a state inside the importance of Article 12. 

According to the court, the inquiry for each situation should be considered based on realities 

accessible with regards to whether the laid-out body is monetarily, practically and officially 

overwhelmed by or heavily influenced by the Government. In addition, such control should be 

specific to the body being referred to and should be unavoidable. In the event that these 

variables are found aligning for a body, it is to be interpreted as state inside Article 12. On the 

other a mere regulatory control by the government under any statute or otherwise would not 

serve or qualify an organization to be considered as state under Article 12 of the Constitution 

of India. 

The court subsequent to thinking about the choice in Sabhajit Tewari v. Association of India, 

overruled the judgment as the choice didn't hold CSIR to be a state under Article 12. The 

Government noticed that Government assumes a crucial part in the administering assortment 

of CSIR and has abrogating command over the association and in this manner, is separated of 

‘State’ under Article 12. The trial of profound and unavoidable state control was created 

through this judgment and by means of this decision enlarged the ambit of State under Article 

12 of the Constitution. 

 

7. COMMENTARY 
 

In my humble opinion a broad and wide meaning of state is essential for various reasons. It 

helps in cherishing the ideas of the Constitution of India, in protection of rights of people and 

to assist people combat violation of rights by state authorities. The remedies one need in the 

instances of state violating rights of people needs to be special as state is entrusted with the 

duty of safeguarding rights of people. State authorities and wide machinery attached to it have 

extra ordinary rights and powers. It is essential that there exists a check mechanism so that the 

balance could be maintained. Further, first step towards the same is to recognize the state 

authorities. Similarly, such remedies shall be available and stretched out to situations where 

the violator is a private person also. During the gathering conversation having just a useful test 

for an association to be called state was spread. Yet, I think it is an extremely limited meaning 

of state and it gives a ton of room to private companies to simply demonstrate that the work 

being finished by them is anything but a public capacity and consequently escape from being 

responsible. The Zee Telefilms case20 quite evidently projected how narrow meaning was 

 
19 (1981) 1 SCC 722,737 
20 (2005) 4 SCC 649 



Page 142 of 196 
 

attached to state for its potential benefit. In Ajay Hasia case21 the space for widening the 

definition was made as a test was established which assisted one in understanding which 

authority could be included in the ambit of Article 12 of the constitution of India as ‘State’. On 

the other hand, having an extremely wide meaning of state has brought about worries that the 

legal executive will be overburdened with cases since individuals at the occurrence of minor 

incidences would guarantee that their central freedoms have been disregarded. This is 

consistent with a specific degree that a gamble of principal freedoms is being minimized. 

Anyway, assuming given a decision between a limited meaning of state which is confining the 

utilization of principal privileges and an expansive definition which is prompting the over 

troubling of the legal executive I would surely go with the last option. The issues can be 

addressed by expanding the size of judiciary however in a vote-based system like India large 

private companies genuinely should be brought under some sort of responsibility so they don't 

move away without any consequence. The globalization and modern advancements have made 

the insurance of person's privileges and opportunities a troublesome undertaking. The 

arrangement is an exceptionally basic one, the private entertainers should be dependent upon 

protected limits by extending the meaning of state under Article 12. 

 

8. IMPORTANT CASES REFERRED 

• Ajay Hasia v. Khalid Mujib Sehravardi, (1981) 1SCC 722,737 

• Sabhajit Tewary v. Union of India & Ors., 1975 SCC (1) 485 

• Zee Telefilms Ltd. v. Union of India, (2005) 4 SCC 649 

 

 

 

 

 

 

 

 
21 Supra Note 2 
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CASE NO. 22 

ZEE TELEFILMS & ANR. 

V. 

UNION OF INDIA & OTHERS 

(2004) SCC 649 

BCCI UNDER ARTICLE 12 

ABSTRACT 

The fundamental rights are to be protected in the fundamental era of globalization in spite the 

power has been given to many private bodies. The selection of players is a non-transparent 

method which is considered to be a highly secretive process. The words of the national selectors 

are final and binding which instead of fulfilling the dreams of the young players made them to 

vanish. The honourable Supreme Court held that BCCI is answerable on the standards 

applicable to judiciary review as it was a body which discharges public functions and is 

amenable to the provisions under Article 226 of the Indian Constitution.  Here, in this case the 

petition of Zee Telefilms is dismissed as it was held by the Supreme Court that BCCI is not a 

State within the ambit of Article 12 of the Indian Constitution.  The petition is held to be not 

maintainable since only writ petitions can be filed against the statutory body. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. Writ Petition (Civil) 541 of 2004 

Jurisdiction Supreme Court of India 

Case Decided On February 2, 2005 

Bench 

Justice N. Santhosh Hegde, Justice S. N. Variava, 

Justice B. P. Singh, Justice H. K. Sema, Justice S. 

B. Sinha 

Case Summary Prepared By 
Sivadharshini A. P.                                                         

School of Excellence in Law, TNDALU, Chennai 

 

2. BRIEF FACTS OF THE CASE 

Zee Telefilms is one of the largest media entertainment groups in India. In India the Board of 

Control for Cricket in India (BCCI) is the sole authority in relation to all the cricket sports 

conducted all over India which includes the games at the lowest level to the national level and 
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even international level. Sometimes the Board will also look after the private cricket matches 

like the Indian Premier League. BCCI has been formed in the year 1928 and has been registered 

under the Tamil Nadu Societies Registration Act which is recognized by the Union of India, 

the Ministry of youth affairs and sports. On the invitation for the tender of grants of television 

rights by BCCI, interest was shown by many entertainment companies. Among all the 

competitors in the industry, Zee Telefilms won the bid and emerged to be victorious. But an 

objection was raised by ESPN sports group and they called this decision of BCCI as arbitrary 

and discriminatory. So, they filed a writ petition in Bombay High Court which forced BCCI to 

terminate the contract with Zee Telefilms. Zee Telefilms being dissatisfied with the decision 

of BCCI filed a writ petition under Article 32 of the Indian Constitution claiming that the 

cancellation of contract has violated their rights under Article 14 of the Indian Constitution. 

BCCI was not formed was not formed as part of the share capital held by the government. The 

Board is not established by a statute. The government is not giving any financial support for 

the Board to meet it’s expenditures. The Board enjoys a monopoly status in the field of cricket 

which is not State conferred. There is no existence of deep control of the State. The control 

which the state exercises is just regulatory and is not specific on the Board, it is the same which 

is exercised on other similar bodies. The functions of the Board are not public functions and 

they are not governmental functions too. The Board is an autonomous body which is created 

by the transfer of a government owned corporation. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the Board of Control for Cricket in India (BCCI) is a ‘State’ within the 

meaning of Article 12 of the Indian Constitution? 

II. Whether the writ petition filed by Zee Telefilms against BCCI is maintainable? 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• As per India is concerned, BCCI is the only authority which controls cricket. All the 

domestic matches are recognized by BCCI. BCCI also conducts matches such as IPL, 

Ranji trophy, etc., Hence, considering all these BCCI has a monopoly in India. 

• Cricket players representing the country are appointed by BCCI. 

• Disciplinary actions to be taken against the players and umpires is the discretion of 

BCCI. 

• The financial assistance is provided by the Government. 



Page 145 of 196 
 

• At any level of cricket, no matches can be conducted without the permission of BCCI 

or its affiliates. 

• BCCI and its affiliates receive State largesse in the form of rent for stadia. 

• BCCI which performs the most important public function for the country that too with 

the recognition of the government of India is liable to answer the courts under the 

provisions of the Indian Constitution. 

• The government did not control BCCI. Though the government is not interfering in the 

selection of players when foreign teams visits India, the government gives permission 

to them. 

• From the above, it is seen that the intention of the constitution makers was to include 

the authorities which has got the power to make laws, rules and regulations within the 

ambit of “other authorities” as found in Article 12 of the Indian Constitution. 

• Cricket is a profession considering which BCCI has power to interfere with the 

fundamental rights given under Article 19(1)(g) of the Indian Constitution – the right 

to practice any profession, or to carry on any occupation, trade or business. 

• Since it is capable of affecting the fundamental rights of the citizens, BCCI should fall 

within the ambit of Article 12 of the Indian Constitution. 

The Constitution bench of the court expanded the concept of “other authorities” in the case 

of Sukhdev Singh v. Bhagatram. In this case it was held by the court that the bodies like Oil 

and Natural Gas Commission, Life Insurance Corporation and Industrial Finance 

Corporation which were created by the statutes do come within the ambit of other 

authorities because of the nature of work performed by them though the purpose of creation 

is for commercial purpose. In the case of Ajay Hasia v. Khalid Mujib, the court held that a 

society registered under the Societies Registration Act could also be covered within the 

ambit of “other authorities” under Article 12 of the Indian Constitution. 

Respondent 

• It was argued by the respondents that BCCI is a society registered under the Tamil Nadu 

Societies Registration Act. 

• BCCI is an autonomous body and none of its members are elected by the government. 

BCCI is a private organization which aims to promote the sport of cricket. It’s an 

independent organization and the rules and regulations are not derived from any statute. 

• It was agreed by the respondents that the initial assistance was provided by the 

government but they also contented that BCCI never took any financial assistance from 
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the government. So, the writ petition is not maintainable against BCCI since it’s not a 

statutory body. 

• They also contented that BCCI enjoys monopoly but it was not conferred or protected 

by the state. It enjoys monopoly because it was the first body which controlled cricket. 

• They argued that there is no restriction or prohibition for a new body to come up. 

• The respondent side contented that if we consider the Board for cricket as a State then 

other sports associations should also be considered as a State. Other than that, any other 

organization representing the State in the field of art, culture, beauty competitions, 

science competitions, music and dance would be brought within the ambit of “other 

authorities” under Article 12 of the Indian Constitution which will in turn increase the 

number of pending litigations before the Court. 

• Any disciplinary action against the player cannot be taken as affecting the fundamental 

rights because it is related to the standard of the game. If that right to take action against 

the players is taken away then the day-to-day function of the Board will be affected. 

• Hence, BCCI should not be included within the purview of the State under Article 12 

of the Indian Constitution. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

the State includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India 

or under the control of the Government of India 
 

Article 32 

Remedies for enforcement of rights conferred by this Part 

• The right to move the Supreme Court by appropriate proceedings for the enforcement 

of the rights conferred by this Part is guaranteed 

• The Supreme Court shall have power to issue directions or orders or writs, including 

writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the enforcement of any of the rights 

conferred by this Part 

• Without prejudice to the powers conferred on the Supreme Court by clause (1) and (2), 

Parliament may by law empower any other court to exercise within the local limits of 
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its jurisdiction all or any of the powers exercisable by the Supreme Court under clause 

(2) 

• The right guaranteed by this article shall not be suspended except as otherwise provided 

for by this Constitution 
 

6. JUDGMENT IN BRIEF 

The Supreme Court held that the Board of Control for Cricket in India, a society registered 

under the Tamil Nadu Registration of Societies Act, 1975 is not a State within the meaning of 

Article 12 of the Indian Constitution but it is amenable to the writ jurisdiction of Article 226 

of the Indian Constitution in view of the duties performed by BCCI of public nature. 

The activities to be performed by the Board are: 

• It formulates rules, regulations, norms and standards covering all aspects of the 

cricket match. 

• It has power to disqualify players which may even put an end to the sports career 

of the person. 

• It spends crores of rupees on building the infrastructures like the stadium, 

running of cricket academics and supporting state association. 

• It has power to frame pension schemes and incurs expenditures on trainers, 

coaches, etc., 

• It has power to collect the admission fees and sell the telecast and broadcast 

rights of the matches. 

For all these activities there is an implied approval of the State Government and the 

Government of India. The State has not taken any step which is likely to dilute the autonomy 

of the Board. All the functions of the Board are public functions until the State intervenes to 

take over the same. The Indian Government has recognized the Board as the Apex national 

body to regulate the game of cricket in India. This recognition granted by the Government of 

India enabled the Board to represent India in the international arena which is impossible 

without the recognition of the Government of India. The Board has to get prior permission 

from the Government of India if it has to travel outside India. The notable thing is that the 

Government of India refused permission in 2002 to the cricket match to be held in Pakistan. 

Considering all these the Board cannot be held as a State within the ambit of Article 12 of the 

Indian Constitution. Hence it was held that writ petition filed under Article 32 of the Indian 

Constitution was not maintainable but the court said that the petition can be filed under Article 
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226 of the Indian Constitution which is wider in nature as compared to Article 32 of the Indian 

Constitution. The petition is therefore dismissed. Due to this decision, if BCCI infringes the 

fundamental rights of the citizens, the Supreme Court cannot entertain any writ petitions 

against BCCI. 

 

7. COMMENTARY 

The intention of the Constitution makers in enacting Article 12 was that any authority created 

by law and which has the power to male laws, rules and regulations will be included under the 

expression ‘other authorities’ under Article 12 of the Constitution of India. A writ petition for 

the enforcement of fundamental rights can be maintainable only against the statutory body, 

financially independent which has been directly controlled by the Government. It was held by 

the court that a body which is merely regulated by the government or performs the public duties 

by itself will not be covered under the ambit of Article 12 of the Indian Constitution. With 

reference to the judgement of Pradeep Kumaar Biswas it becomes clear that BCCI enjoys 

monopoly status and is not created by any statute. BCCI is financially independent body and 

is not directly controlled by the Government. Hence, I personally think that the decision of the 

Supreme Court that BCCI is not a State is correct. Hence the petition in this case under Article 

32 of the Indian Constitution is clearly not maintainable for the enforcement of the fundamental 

rights. 
 

8. IMPORTANT CASES REFERRED 

• Rajasthan State Elecrtricity Board v. Mohanlal, AIR 1967 SC 1857 

• Sukhdev Singh v. Bhagatram Sardar Singh Raghuvanshi, 1975 1 SCC 421 

• Sabhajit tewary v. Union of India, (1975) 3 SCR 616 

• Pradeep Kumar Biswas v. Indian Institute of Chemical Technology, 2002 5 SCC 111 

• Ajay Hasia v. Khalid Mujib, AIR 1981 SC 487 
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CASE NO. 23 

LT. GOVERNOR OF DELHI & ORS. 

V. 

V. K. SODHI & ORS 

(2007) 15 SCC 136 

STATE COUNCIL OF EDUCATION, RESEARCH & 

TRAINING UNDER ARTICLE 12 
 

 

ABSTRACT 

The following is a case summary of the famous Lt. Governor of Delhi & Ors. v. V. K. Sodhi & 

Ors. (2007) also commonly known as the State Council of Education, Research & Training 

(SCERT) case. This case was brought before the Delhi High Court in 2003 and later the matter 

was appealed to the apex court in 2007 to be decided where the court held that SCERT is not 

considered with the meaning of the state or Article 12. If we see then NCERT/SCERT funds 

consist of grants made by the government, contributions from other sources, and income from 

own properties. And thus, this case analyses all the key aspects to understand the nature of the 

work involved which so need to be looked at before the body can be classified to perform the 

function as a state. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Appeal (Civil) 3272 of 2003 

Jurisdiction : Supreme Court of India 

Case Decided On : August 14, 2007 

Judges : Justice P K Balasubramanyan, Justice P P Naolekar 

Legal Provisions Involved : 
Constitution of India – Article 12, 226; 

The Societies Registration Act, 1860- Section 13, 14 

Case Summary Prepared By : 
Prakhar Dubey 

UPES, Dehradun 

 

2. BRIEF FACTS OF THE CASE 

This case was brought before the Supreme Court of India in the form of a Public Interest 

Litigation (PIL) under Article 226 of the Constitution of India. 
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• The State Council for Educational Research and Training (SCERT) was established in 

1986 and the whole idea behind setting it was for providing quality opportunities and 

facilities to every student in domains related to education and at all stages quality of 

education should not be compromised in schools and colleges and for its regulation of 

same domain will be headed by the Delhi Administration. The body is a corporate 

society that would be registered under the Societies Registration Act. It is remaining an 

independent entity that has been established. The idea of establishing SCERT is the 

same as NCERT. SCERT set up rules for working staff. 

• Looking at the Regulation 67: SCERT set ought the rules and regulations which will 

look after governing the terms of tenure of working staff related to the corporate society 

and tenure will continue to remain same that of NCERT and if in any case of retirement 

i.e. when the post is absorbed then, he/she heading the post will be eligible to get 

pension benefits, Death-cum-Retirement Gratuity and Genera PF benefits in 

compliance with the laws applicable to Delhi Adm. Employees, which will be subject 

to the approval of the SCERT’s Executive Committee. 

• The respondents hereinafter referred to as., V K Sodhi & Ors., who is a total of 11 in 

number were appointed from 1989 to 1996 on various dates, the same offer was done 

on these above-mentioned terms. 

• Then it was seen that the resolution mentioned above was not been implemented; it is 

also framed in the Advance Career Promotion Scheme on October 8, 1997. because 

there seems a lack of implementation, and approach from the side of respondent V K 

Sodhi & Ors. who had applied for a writ petition and the court held SCERT is not an 

instrumentality of the state and is categorized as a society under the Societies 

Registration Act which is controlled by its executive committee and which is free from 

the preview of government. 

• Thereafter later, an amendment of 1999 was done with respect to the Regulation 67, 

where the terms and conditions of service of the Academic and other staff of the Council 

shall remain the same as those of the Academic and other staff of the Directorate of 

Education, GNCT of Delhi, subject to any changes that may be expressly adopted by 

the Executive Committee from time to time. 

• Thus, on these contentions raised by V K Sodhi & Ors, a writ petition was filed before 

Delhi High Court, and it held that the council is liable to implement the policies as 

mentioned in Regulation 67 and Advance Career Promotion Scheme. 



Page 151 of 196 
 

• Then The LT Governor of Delhi & Ors. has preferred to appeal in the Supreme court 

under Article 226 

 

3. ISSUE INVOLVED IN THE CASE 
 

I. Whether the State Council for Education, Science, and Training (SCERT) was a "State" 

or "any authority" within the scope of Article 12 of the Constitution and thus subject to 

the writ jurisdiction of the of High Court? 

4. ARGUMENTS OF THE PARTIES 

Appellants 

• The Contention of the Appellants that the High Court was in error in properly 

examining and addressing the issue of whether SCERT was a State or any other 

jurisdiction within the scope of Article 12 of the Constitution of India. 

• It was argued on behalf of the appellants, that the High Court was incorrect to disregard 

the financial implications for the Society when giving the guidance, and that the 

financial constraints of a society like SCERT. It is argued that if a substantial part of 

the grant is used for salaries and allowances and other incentives to workers, the very 

object with which the corporation was founded will be defeated. 

• The objective of NCERT/SCERT was to assist and advise the Ministry of Education 

and Social Welfare on the implementation of government policies and major programs 

in the field of education, in particular school education. NCERT undertakes a range of 

projects and initiatives relating to the coordination of research extension and 

educational facilities, the distribution of improved education techniques, and 

participation in education programmers. It also undertakes to prepare and publish 

books, Materials, periodicals, and other literature. 

• These above-mentioned functions are not entirely linked to government duties. The 

activities of the NCERT/SCERT shall be handled by an Executive Committee 

composed of government officials and educators. The Executive Committee will enter 

into agreements with government public or private institutions or entities to advance 

the goals of the execution of the programmers. 

• If we see then NCERT/SCERT funds consist of: 

1. grants made by the government. 

2. contribution from other sources and 

3. income from own properties. 
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• It is free to contribute its revenue and assets to the advancement of its goals and 

the execution of the programmers. Government oversight is restricted only to 

the appropriate application of the grant. NCERT/SCERT is thus largely an 

independent entity. 

• The Memorandum of Association of the SCERT By-laws is more or less the 

same as those of NCERT. Whereas NCERT was to assist the National 

Government in the promotion of education, SCERT was to assist the 

Government of the State in the promotion of education within the State of Delhi. 

It is also governed by the Executive Board. The membership of the Council 

included, on an ex officio basis, the Lieutenant Governor of Delhi, the Executive 

Councilor (Education) of the Delhi Administration, and various educational 

institutions. The Executive Committee was to be the primary body of the 

Council to set up or constitute such authorities. According to the rules and 

orders of the Council, the activities of the Committee shall be governed by an 

Executive Committee consisting of different officers of the Delhi 

administration. With the prior consent of the Council, the Committee had the 

authority to lay down legislation, including regulations affecting the terms and 

conditions of appointment, emoluments, salaries, codes of discipline, and other 

conditions of service of the officers and employees of the Council. 

• The Council was to be entirely funded by the Government and the Council's 

funding were to consist of grants made by the Government of Delhi / Delhi State 

and the Government of India to support the aims of the Council, contributions 

from other sources, revenue from properties and the publishing of the Council 

and collection of the Council from other sources. The accounts had to be audited 

annually by the Chartered Accountants and accepted by the Annual General 

Meeting of the Council. The Government of the State did not have a role to play 

in the management, work, and finances apart from the grant provided. 
 

Respondent 

• The State Council for Education, Research and Training ('SCERT') is a State 

entity that falls within the eternity of Article 12 of the Constitution of India and 

concluding the fact that the Lieutenant Governor of Delhi, SCERT, and others 

continue to remain obliged by the policies prescribed in the SCERT's and all the 
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decisions, as expressed in Regulation 67 of the Constitution, as well as the 

Advanced Career Promotion Scheme. 

• The other Contention that was raised while the matter was heard was that the 

Council has relied on the grant of the Government to achieve the objects for 

which the Society was founded and, without the permission or consent of the 

Government of the State, it was not in a position to make any portion of the 

grant open to its workers using additional benefits. 

• Extending the provisions of the pension, gratuity, and PF in favour of the writ 

petitioners, providing credit services, career advancement, status, and life in 

terms of home loans, electronic loans, etc., in favour of the writ petitioners and 

also extending the advantages of the same pay and allowances as NCERT with 

the same standard of terms which deems fit. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

This case was challenged on 'Other Authorities' which is included in the definition of state 

under Article 12 of the Indian Constitution, which provides extended significance to the term 

'state. 

Where state' includes— 

i. the Government of India and the Indian Parliament 

ii. the Government and the Legislation of a State; 

iii. all local authorities; 

iv. other authorities within the territory of India or under the pervasive control of the 

central government 

6. JUDGEMENT IN BRIEF 

• This case shows that there is no litmus test to determine the criteria whether an entity 

falls within the "State" or "other authority" which comes within the meaning as 

expressed under Article 12 of the Constitution of India. It can be seen that various facets 

need to be looked at before one relevant question about the context of the duties 

entrusted to it, or taken up by it for performance. 

• The combined effect of all the facts which are available in the case before us have to be 

necessarily be considered and as per which SCERT is not "State" or other authority" 

which can fall within the meaning of Article 12 of the Constitution of India.  Looking 

at the precedent under Pradeep Kumar Biswas case, we need to understand that all cases 
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are to be judged concerning the given presented before the court, and here also the 

government does not have extensive control over the functioning of SCERT/NCERT 

which can be seen as that once the finance-related matter are available automatically 

administration is then left with SCERT/NCERT. 

• At present looking the scenario from the welfare State perspective where the rights of 

the employees will be submissive to the right of the people in the society and it is 

definitely in the matter of education the interest of the society at large should be more 

weighed upon and the issue of direction that might such endanger such interest should 

be dealt with careful consideration and thus after the see the contention the court thinks 

to dismiss the writ petition of V K Sodhi & Ors. and it is held that the SCERT and 

NCERT are not considered within the preview of states under Article 12 of Indian 

Constitution. 
 

7. COMMENTARY 

This case can very easily help us understand the functioning of the state and its powers and 

help us understand the categorization of whether the entity can fall within the meaning of the 

state under Article 12 of the Constitution of India. Here in the above case, the functioning of 

SCERT is seen and the nature of work it performs has marked the aspect it falls to fulfill the 

criteria to classify it within the other authorities and thus, in this case, it was decided SCERT 

does not fall within the category of the state. The case has analysed the importance of the state 

welfare where it becomes important from the perspective and the rights of the employees 

cannot be kept submissive to the right of the people in the society and when it comes to 

education then society at large should be given importance by taking careful considerations. 

 

8. IMPORTANT CASES REFERRED 

• Rajasthan SEB v. Mohan Lal, AIR 1967 SC 1857 

• Sabhajit Tewary v. Union of India, (1975) 1 SCC 485 

• Chander Mohan Khanna v. National Council of Education and Research and Training, 

(1991) 4 SCC 578 

• Pradeep Kumar Biswas v. Indian Institute of Chemical Biology, (2002) 5 SCC 11 
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CASE NO. 24 

STATE OF UTTAR PRADESH 

V. 

RADHEY SHYAM RAI 

(2009) 5 SCC 577 

THE SANSTHAN UNDER ARTICLE 12 
 

 

ABSTRACT 

The following is the case summary of the judgment pronounced by the apex court in State of 

Uttar Pradesh v. Radhey Shyam Rai. The respondent who was an employee in the Uttar Pradesh 

Ganna Kishan Sansthan it was a training institute and he was appointed in the post of computer 

officer/data processing officer. Later he was dispensed from the post by the order of governing 

council of the Sansthan. So, he filed a writ petition in the Lucknow bench of High Court where 

a question is raised whether the Sansthan is an authority within the meaning of state under 

Article 12 of the Indian Constitution. The court considered the functions of the Sansthan, which 

is mostly controlled by the state which proves that the Sansthan is state under Article 12 of the 

Indian Constitution. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Appeal (Civil) No. 1572 of 2009 

Jurisdiction : Supreme Court of India 

Case Decided On : March 6, 2009 

Judge : Justice S. B. Sinha, Justice Cyriac Joseph 

Legal Provisions Involved : Constitution of India - Article 12 

Case Summary Prepared By : 
Kavya                                                                                                                                                                                                                                                                                                            

School of Excellence in India, TNDALU, Chennai 

 

2. BRIEF FACTS OF THE CASE 
 

In this case, Uttar Pradesh Ganna Kishan Sansthan performed functions like imparting training 

and knowledge to cane farmers and related persons with the motive of increasing the 

production of sugar by the state. Previously these functions we performed by the Cane 

Development Department. The Uttar Pradesh Ganna Kishan Sansthan was established by the 
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Government. The state also transferred its various training centers to the Sansthan which were 

being run by the Cane Development Department of the Government of Uttar Pradesh. The 

expenses were to be met by U. P. Sahkari Ganna Samiti Sangh and Sakkar Vishesh Nidhi. The 

Respondent in this case was appointed as computer officer/data processing officer in Uttar 

Pradesh Ganna Kishan Sansthan a society which is registered under Societies Registration Act 

1860. The governing council of the Sansthan in its meeting held on April 28, 1997 resolved to 

abolish the post created and to cancel the appointments made, pursuant thereto. So, he was 

terminated from the post and he approached the court to issue a writ against the Sansthan for 

the violation of his fundamental rights. 
 

Aggrieved, Radheyshyam Rai filed a writ petition in the High court for the violation of the 

fundamental right. The full bench of High court raised an issue whether the Sansthan is State 

under Article 12 of the Indian Constitution. The court taken into account the functions of the 

Sansthan, and held that Sansthan is considered as an authority which is a State under Article 

12. So, the appellant filed appeal in Supreme Court. 

 

3. ISSUE INVOLVED IN THE CASE 

 

I. Whether the Uttarpradesh Ganna Kishan Sansthan which is established under the 

societies registration act is a ‘State” under Article 12 of the Constitution of India? 

 

4. ARGUMENTS OF THE PARTIES 

Appellant 

• Sri Kapil Dev appearing for the U. P. Ganna Kisan Sansthan has drawn our attention 

towards the judgment rendered in Sukhdev Singh v. Bhagatram Sardar Singh 

Raghuvanshi (1975) 1 SCC 446, in which the Supreme Court has laid down the 

guidelines for identifying a Corporation or Agency to be an ‘State’ within the meaning 

of Article 12. 

• According to Sri Kapil Dev, if the objects incorporated in the Memorandum of 

Association of the Uttar Pradesh Ganna Kisan Sansthan, are viewed keeping the 

aforesaid guidelines, it would be evident that the Sansthan was setup for establishing, 

running and maintaining a training institute, including facilities of boarding and lodging 

for the benefit of Cane Growers and the personnel in Cane Development by giving them 

upto date practical knowledge about scientific ways of sugarcane cultivation and 
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Management, and for that purpose, several other steps are to be taken. So, basically, it 

was for the interest of the Cane Growers and Development of Sugarcane. 

• As per the provisions of the Memorandum of Association, the Governing Council has 

all the powers to carry out and manage the affairs of the U. P. Ganna Kisan Sansthan, 

which may pay all the expenditures, incurred in promoting and registering the U. P. 

Ganna Kisan Sansthan as a society. 

Respondent 
 

• Learned Counsel argued with vehemence that the Ganna Kisan Sansthan comes within 

the purview of Article 12 of the Constitution of India and, therefore, is amenable to writ 

jurisdiction under Article 226 of the Constitution of India because the following factors 

fulfil the requirement to fall within the ambit of Article 12 of the Constitution : 

o U. P. Ganna Kisan Sansthan was established on May 17, 1975 after registration 

under the Societies Registration Act, 1860. 

o Prior to registration of the U. P. Ganna Kisan Sansthan, the Cane Department 

of the State Government, which was created in the year 1975, was imparting 

training to the cane growers and Government Officers. 

o In order to achieve the goal of economic reforms, and provide training and 

education to the Cane growers, a society was registered under the provisions of 

Societies Registration Act, 1860 to achieve the objects, enumerated in 

Memorandum 

• In order to establish that the State Government has deep and pervasive control over the 

Sansthan, learned Counsel for the petitioner, Sri Akhilesh Kalra submitted that the 

control and Management of the Sansthan is dominated by the council and the Minister 

of Cane Development and Sugar Industries happens to be the Ex-officio Chairman of 

the Society. Further, the control of the Government is not only limited to the policy 

matters but also it extends event to every function of the Sansthan as would be evident 

from the perusal of Rule 25 of the Memorandum of Association. The control of the 

State Government over the U. P. Ganna Kisan Sansthan is further evident from the 

order dated May 20, 2004, issued by the State Government to the Director, U. P. Ganna 

Kisan Sansthan, wherein the Government took a decision for providing revised pay 

scales to the employees of the Sansthan. In this Government Order it has also been laid 

down that no post would be created without the prior approval of the State Government. 

https://www.casemine.com/act/in/5a979df94a93263ca60b7739#5a979df94a93263ca60b7739
https://www.casemine.com/act/in/5a979df94a93263ca60b7739#5a979df94a93263ca60b7739
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5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The following are the significant relatable provisions or documents of this case law: 

Chiefly prominent provision concerned is in the Constitution of India. Article 12 says that 

unless the context otherwise requires the term ‘State’ includes the following: 

• The Government and Parliament of India, i.e., Executive and Legislature of the union. 

• The Government and the Legislature of each State, i.e., Executive and Legislature of 

States. 

• All local or other authorities within the territory of India. 

• All local and other authorities under the control of the Government of India. 

Other significant ones like: 

Some of the objectives stated in the Memorandum of Association of the Sansthan are: 

• To establish, run and maintain training institute for the benefit of cane growers and the 

personnel in the Cane Development Department; 

• To purchase land or building, etc. for establishing the institute, auditorium, etc. 

• To diffuse practical and scientific ways of sugar cane cultivation and management 

through sugar cane research workers. It started with eight members of the Governing 

Council; all of whom were public servants including the Cane Commissioner, Uttar 

Pradesh or were nominated by the State. 

The Sansthan framed rules called the Rules of Association of Sansthan, some of which are as 

under. 

• Co-opted Members not exceeding two (Rule-Rule). 

• Donors Members with right to elect two of them to be members of Sansthan. 

• The Governing Council (having 12 members) headed by Minister, In charge of the Cane 

Department of the Government of U. P., with majority of the members, by virtue of 

their respective offices under the State Government (Rule-9). 

• Chairman of the Governing Council, to be the Chief Executive Authority of Sansthan 

(Rule -25). 

• Vice-Chairman who shall be Pramukh Sachiv, Sugar industry and Cane Development 

of the Government and will preside the meetings in absence of Chairman (Rule – 26). 
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• The affairs of Sansthan shall be carried on and managed by the Governing Council, 

which shall have also power to appoint officers, employees of Sansthan and to fix their 

pay scales and remuneration (Rule-29). 

• The Director of Sansthan, to be the ex-officio Secretary of the Governing Council and 

he shall be officers, of the Government of U.P., on deputation (Rule-30) Rule-2 

Account Officer of Sansthan, to be taken on deputation from amongst, servants of the 

State Government. He shall be responsible for maintenance of the accounts etc. (Rule-

32). 

• The Governor of Uttar Pradesh may from time to issue directives to the society as to 

the exercise and performance of its functions in matters involving the security of the 

State or substantial public interest and such other directives as he considers necessary 

in regard to the finances and conduct of business and affairs of the society and in the 

like manner may vary and annual any such directives and the society shall give 

immediate effect to the directives so issued (Rule-41(a)). 

• The Governor of Uttar Pradesh may call for such returns, accounts and other 

information with respect to the properties and activities of the society as may be 

required by him from time to time (Rule-41(b)). 

 

6. JUDGEMENT IN BRIEF 
 

Broadening the ambit of Article 12 

Law in this behalf has developed a lot. With the changing societal conditions, a large number 

of bodies exercising public functions have been brought within the purview of the definition 

of `State’. We need not dilate on the development of law in this regard in view of the decisions 

rendered by this Court beginning from Rajasthan State Electricity Board v. Mohan Lal [(1967) 

3 SCR 377], Ajay Hasia v. Khalid Mujib Sehravardi [(1981) 1 SCC 722] and other decisions 

including a Seven–Judge Bench decision of this Court in Pradeep Kumar Biswas v. Indian 

Institute of Chemical Biology [(2002) 5 SCC 111]. 

In Pradeep Kumar Biswas (supra), the following tests for the purpose of determining the nature 

of activities which would make the body come within the definition of `State’ have been laid 

down by a Seven-Judge Bench of this Court: 

• Formation of the body 

• Objects and functions 

• Management and control 
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• Financial aid, etc. 

In Virendra Kumar Srivastava v. U. P. Rajya Karmachari Kalyan Nigam and Another [(2005) 

1 SCC 149], this Court held the respondent therein to be a `State' within the meaning of Article 

12 of the Constitution of India, applying the tests of administrative control, financial control 

and functional control. 

For the purpose of determining the question as to whether a society registered under 

the Societies Registration Act would be a `State' within the meaning of Article 12 of the 

Constitution of India or not, the history of its constitution plays an important role. [P.K. 

Ramachandra Iyer] The functions which are being performed by the Sansthan were used to be 

performed by the Government directly. The main purpose and object for which the training 

institutes were established at different places in the State of Uttar Pradesh admittedly was to 

provide scientific ways of sugarcane cultivation and management so as to improve the 

production of cane with a view to achieve better production of sugar. Such a function 

indisputably is a State function. The State established the `Sansthan' so as to take over its own 

functions. It even transferred the entire management relating to imparting of training in various 

institutes in its favour. 

In this case, the Court opined thus: 

The opinion of the court is that the Full Bench of the High Court has rightly held the Sansthan 

a `State’ within the meaning of Article 12 of the Constitution of India. So, the supreme upheld 

the decision of the full bench of the High court and dismissed the appeal of the appellant. 
 

 

7. COMMENTARY 
 

From the materials placed before the court there cannot be any doubt whatsoever that the State 

exercises a deep and pervasive control over the affairs of the Sansthan, the Cane Commissioner 

being at the helm of the affairs. The Accounts Officer is the officer of the State Government 

and, is also sent on deputation. The Majority of members of the Governing Council, as noticed 

hereinbefore, are holders of different offices of the State Government. They play a vital role in 

carrying out the affairs of the Sansthan. They alone have power to appoint anybody of their 

choice on the post. It is required to obey all the directions issued by the State Government from 

time to time. We, therefore, are of the opinion that the Full Bench of the High Court has rightly 

held the Sansthan a `State’ within the meaning of Article 12 of the Constitution of India. The 

court inspected various document relating to the financing and management of Sansthan. 

Through one document it comes to the notice of the SC that almost 80% to 90% of the 
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expenditure of Sansthan is met by the funding of the state government. The majority of officer 

working in the Sansthan holds position in different offices of the government. There are many 

other points also which led the SC to decide that the Sansthan is also comes under the definition 

of State under Article 12 of the Constitution. The functions of the Sansthan are public functions. 

 

8. IMPORTANT CASES REFERRED 

• Rajasthan Electricity Board v. Mohan Lal, [(1967) 3 SCR 377] 

• Ajay Hasia v. Khalid Mujib Sehravardi, [(1981) 1 SCC 722] 

• Pradeep Kumar Biswas v. Indian Institute of Chemical Biology, [(2002) 5 SCC111] 

• Virendra Kumar Srivastava v. U. P. Rajya Karmachari Kalyan Nigam & another, 

[(2005) 1 SCC 149] 

• Sukhdev Singh v. Bhagatram Sardar Singh Raghuvanshi, [(1975) 1 SCC 446]. 
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CASE NO. 25 
 

RIJU PRASAD SARMA ETC. 

V. 

STATE OF ASSAM & ORS. 

(2015) 9 SCC 461 

JUDICIARY UNDER ARTICLE 12 
 

ABSTRACT 

In the case of Riju Prasad v. State of Assam, the Supreme Court of India discussed this 

controversy as to whether the Judiciary falls within the Article 12 of the Constitution of India 

or not and held that the definition of 'the State' under Article 12 is contextual depending upon 

all relevant facts including the concerned provisions of Part III of the Constitution. The 

definition is inclusive and not exhaustive. Hence, the omission of Judiciary when the 

Government and Parliament of India, as well as Government and Legislature of each State, has 

been included is conspicuous but not conclusive that Judiciary must be excluded. 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition (Civil) No. 3276-3278 of 2013 

Jurisdiction : Supreme Court of India 

Case Decided On : July 7, 2015 

Judges : 
Justice Fakkir Mohamed Kalifulla,  

Justice Shiva Kirti Singh 

Legal Provisions Involved : 

Constitution of India - Article 12, 14, 15; 

Assam State Acquisition of Lands Belonging to Religious 

or Charitable Institutions of Public Nature Act, 1959 - 

Section 25A; 

International Covenant on Civil and Political Rights 

(ICCPR) - Article 26, 18(3); 

Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW) - Article 2 and 

3; 
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International Covenant on Economic, Social and Cultural 

Rights (ICESCR), Article 2 (2) 

Case Summary Prepared By : 
Rishav Khetan 

Christ (Deemed to be University), Bangalore 

 

2. BRIEF FACTS OF THE CASE 

The present group of matters concerns the Sri Sri Maa Kamakhya Devalaya, which is one of 

the most significant amongst the 51 Shaktipeethas. The temple and the site are referred to in 

the Sanskrit text “Kalikapurana” which is one of the eighteen upapurana. The Deity of Shri 

Shri Kamakhya is one of the most venerated Goddesses. The main Kamakhya temple and the 

subsidiary temples in and around the three Hills of Nilachal are collectively known under the 

general name of “Kamakhya”. It may be mentioned that the subsidiary temples are also known 

in Assames as “Nanan Devalayas”. The families of the priests of the main temple call 

themselves “Bordeuris”. The families of the priests of the subsidiary temples are known as 

“Deuris”. The head priest is called the “Doloi”. “Shebait” means and includes all the 

community of persons who are directly connected to the performance of any kind of duty 

associated with the temple complex and thus, includes the Bordeuris, Deuris and other Brahmin 

and non-Brahmin persons directly connected to the performance of any kind of duty associated 

with the temple complex. 
 

The writ petitions were initially heard together by a learned Single Judge of the Guwahati High 

Court, who disposed of the Petition by a common judgement and order dated August 6, 2004. 

The Single Judge upheld the Appellant's locus standi, but the Division Bench reversed this 

decision and held that the Appellant lacked locus standi. That judgment was challenged before 

the Division Bench through two writ appeals bearing W.A. Nos. 311 and 312 of 2004 preferred 

by the appellants who confined the scope of the appeals only to the width and scope of Section 

25A of the Assam State Acquisition of Lands belonging to Religious or Charitable Institutions 

of Public Nature Act, 1959. However, a fresh Writ Petition No.923 of 2005 was filed directly 

before the Division Bench in the name of The Deity, Sri Sri Ma Kamakhya, claimed to be 

represented by appellant – Riju Prasad Sarma, who further described himself as the 

Administrator, Kamakhya Debutter. In the 2012 Rules, the Deuris (both male and female) and 

female bordeuris were stripped of their voting rights and the ability to run for the Managing 

Committee. 

 



Page 164 of 196 
 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether, for the purpose of issuance of writs, judicial decisions by the judiciary can be 

included in the State action? 

II. Whether the Division Bench erred in its conclusion that the Appellant lacked locus 

standi.  

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The petitioners contended that they were denied equality under Article 14 of the Constitution, 

and that this Court should grant relief to women members of Bordeories families as well as 

Deories by ordering their names to be included in the Electoral College. The petitioner 

contended that because the term "State" encompasses all three branches of government, 

including the judiciary, discrimination cannot continue in violation of Article 14 of the 

Constitution. 

 

Respondent 
 

As a response to the claims, the Respondent primarily argued that for the purposes of Part III 

of the Constitution, Article 12 defines the term "the State" to include the Government and 

Parliament of India but notably excludes the judiciary 

The present case is a petition filed by Shri. Riju Prasad Sarma and Ors. representing the 

Kamakhya Debuttar Board, challenging the final judgment and order passed by the Division 

Bench of the Hon'ble Guwahati High Court on the issue of the locus standi of the Appellants 

and the judgement that the Kamakhya Debutter Board has no sanctity in law. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

Due to the lack of a detailed study of the customs and practises of Sri Maa Kamakhya's temple, 

the Court stated that it had no choice but to dismiss the Petitioners' demand for equality. The 

Court also claimed that there is no authorised textual commentary or report that could assist 

this Court in concluding that women from Bordeori families are equally competent in religious 

matters pertaining to that temple. The relevant texts, which could have aided in determining 

whether the fundamental theological precepts governing the Kamakhya Temple were followed, 

were also withheld from this Court. The same argument applies to the Deories' claim that they 

are in the same position as the Bordeories Samaj in the Dolois election.  The Petitioners have 
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also failed to explain why equality should only be granted to female Bordeories and Deories 

and not to others. 

According to the court, a contextual interpretation of Article 12 of the Indian Constitution 

should be preferred because it will promote justice, particularly through fair adjudication in 

cases involving fundamental rights protection under Part III of the Constitution. The court 

recognized that the definition of "the State" in Article 12 is inclusive rather than exhaustive. 

The main reason given by the court for its decision was that the judicial forum will lose its 

neutrality because petitioners, as in this case, will demand that the court act as the State and 

provide all reliefs in a dispute in which neither the executive nor the legislature is a party. 

Because the court is required to hear and resolve nearly all matters, simply hearing a writ 

petition makes the Court a party with the same obligations and responsibilities as the State. As 

a result, rights that can be claimed exclusively against the State can also be claimed against all 

private parties. As it is the judiciary's principal role to hear and judge all conflicts, such a 

petition must be noticed solely for rejection otherwise, all disputes against private individuals 

will have to be considered as disputes against the State as well. The court also stated that the 

fact that the Judiciary cannot and should not be equated with other organs of state while 

performing its judicial functions, fits in harmony with the concept of separation of powers. For 

the reasons stated above, the court found no merit in the arguments and declared the writ 

petitions to be dismissed for want of merits. 

 

6. JUDGEMENT IN BRIEF 
 

While dismissing all appeals and petitions, the court held that the Appellants must vacate the 

Kamakhya temple premises and that the buildings and other Kamakhya Temple possessions 

must be returned to the Bordeories Samaj by the last elected Dolois. Furthermore, it was 

observed that religious beliefs, rituals, and behaviors based on religious faith and texts cannot 

be dismissed as meaningless. Articles 25 and 26 of the Constitution protect religious liberties, 

which can only be limited by law enacted by a competent legislature. The Court has the 

authority to investigate and overturn a State action or legislation based on Articles 14 and 15, 

but it cannot and should not be confused with the executive and legislative branches of 

government. 

The Supreme Court ruled that the Indian Judiciary, in its judicial capacity, is not a state under 

Article 12 of the Indian Constitution and thus is not subject to fundamental rights scrutiny. It 

stated that the definition of the state under Article 12 of the Indian Constitution is contextual 

and is dependent on the relevant circumstances as well as the relevant Part III of the 
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Constitution. It went on to say that only when the courts interact with their employees or 

perform other purely administrative functions do they fall under the concept of the State for 

the purposes of drawing writ jurisdiction, and thus writs against the judiciary would be limited 

to their administrative actions. 

Finally, it was determined that the District Judge can be contacted if there is a need for 

mediation or intervention by an authority for the election of Dolois every five years or the 

smooth operation of the Kamakhya temple's affairs. 

 

7. COMMENTARY 
 

In the case of Riju Prasad v. State of Assam, the Supreme Court of India resolved the question 

of whether or not the judiciary is covered by Article 12 of the Indian Constitution. The Supreme 

Court is hesitant to include the judiciary within the scope of the state under Article 12 of the 

Indian Constitution, despite the fact that the judiciary is more likely to violate fundamental 

rights when acting in its judicial capacity. To avoid being classified as a state under Article 12, 

India's courts divided their responsibilities between legislative and judicial functions. However, 

in modern times, judges have assumed the function of law-making by enacting legislation in 

their judicial capacity. In many cases, the Court does not simply follow existing precedent but 

also creates new guidelines for cases.  In many cases, the courts have taken on the role of the 

legislature by enacting rules, and if such regulations violate fundamental rights, there should 

be no reason why such laws should not be declared unconstitutional and a writ issued against 

such violations. It is a fundamental principle that a rule that violates the constitution is not a 

rule, regardless of whether it is enacted by the legislature or the judiciary. As a result, if the 

judiciary wields the same powers as the legislature in its judicial capacity, it, too, should be 

subject to the provisions outlined in Article 12. The courts must be held accountable for their 

actions that violate fundamental rights. They should not take away a person's right to approach 

the court about a potential violation, and people should be able to enforce writs against the 

courts for an infringement of their fundamental rights because the courts are not above the 

Constitution. 

 

8. IMPORTANT CASES REFERRED 
 

• Thalappalam Service Cooperative Bank Limited and Others v. State of Kerala and 

Others; [2013] 16 SCC 82 

• University of Madras v. Shanta Bai, AIR [1954] Mad 67 

• Ujjammabai v. the State of U.P., [1962] AIR 1621 

https://indiankanoon.org/doc/82502367/
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• Rupa Ashok Hurra v. Ashok Hurra, AIR [2002] SC 1771 

• S. P. Gupta v. Union of India, AIR [1982] SC 149 
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CASE NO. 26 

DR. JANET JEY PAUL 

V. 

S. R. M. UNIVERSITY AND OTHERS 

(2015) 16 SCC 530 

DEEMED UNIVERSITY UNDER ARTICLE 12 
 

 

ABSTRACT 

The following is a case summary of the case of Dr. Janet Jey Paul v. S. R. M. University and 

others. The case is a landmark judgement that reiterates the position of private universities 

under Article 12 of the Constitution of India. Article 12 of the Constitution of India provides 

for the definition of ‘State’ applicable to Part III of the Constitution. Part III of the Constitution 

envisages the Fundamental Rights which are the rights of citizens against the Government and 

the State and to ensure Constitutionalism and a check and balance on the Government. Article 

12 is the gateway of these rights. It envisages the entities on which an act of violation of 

Fundamental Rights can be brought against. One may interpret Article 12 as the institutions 

upon whom the duty of upholding Fundamental rights is levied. According to Article 12, the 

entities which are considered to be the State for the purposes of Part III are- The government 

of the States and the Union, the Legislature of the States and the Parliament, all local and other 

authorities within the territory or control of Government of India. The judiciary has been liberal 

in approach towards the phrase ‘other authorities’ placed in Article 12 to accommodate entities 

and authorities to protect the interests and Fundamental Rights of the Citizens and to keep a 

check on the arbitrariness of the Government. The Court has laid down various tests over the 

years in order to determine the ambit of the phrase. Similarly, Article 226 of the Constitution 

empowers the Hon’ble High Courts to issue writs against any ‘individual’ or ‘authority’. The 

present case is one such landmark judgement wherein a private university i.e. S R M University 

was also brought under the ambit of authority under Article 226 and the reasoning for the same 

has been provided in this judgement. The author aims to express and explore through this case, 

the ambit of Article 12 and its applicability towards private entities and universities which are 

under the ambit of the deemed university under the University Grants Commission Act, 1956. 
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1. PRIMARY DETAILS OF THE CASE 

Case No. : 
Civil Appeal No. 14553 of 2015 (Arising out of 

SLP(C) No. 11208/2015) 

Jurisdiction : Supreme Court of India 

Case Decided On : December, 15, 2015 

Judges : 
Justice Jasti Chelameswar, Justice Abhay Manohar 

Sapre, 

Legal Provisions Involved : 
Constitution of India – Article 12, 136; 

University Grants Commission Act, 1956 - Section 3 

Case Summary Prepared by : 
Rishi Raj 

Symbiosis Law School, Noida 

 

2. BRIEF FACTS OF THE CASE 

The present case has been brought under Article 136 i.e. a Special Leave Petition before the 

Hon’ble Supreme Court of India against the impugned Judgement and Order of Hon’ble 

Madras High Court. The advocate on behalf of the petitioner was Senior Advocate Harish Salve 

and the Advocate on behalf of the Respondent University was Senior Advocate Sanjay Hegde. 

In this case, the Appellant holds the degree of M.Sc. and Ph.D. in applied Biology and is a 

lecturer Department of Biotechnology in the Faculty of Sciences and Humanity in the SRM 

University-Respondent No. 1. SRM University which is Respondent No-1 in the present case 

is an institution that is engaged in imparting education in various subjects. The Central 

Government in the exercise of powers issued a notification under Section 3 of the University 

Grants Commission Act, 1956 and declared the said university as a ‘Deemed University”. 

In the year 2012, the Appellant herein was served a memo asking her to justify and show cause 

as to why disciplinary proceedings must not be initiated against her for failure to take classes 

of students of B.Sc. and M.Sc. In response to the same, she submitted that she had diligently 

undertaken classes of the said courses. The Registrar of the university informed her that there 

were complaints against her to which she further submitted her reply. 

Finding her reply towards the aforementioned notices unsatisfactory the university constituted 

of an Enquiry Committee before which the Appellant appeared and put forward her 

contentions. After the culmination of the said proceedings, the Appellant received a notice 

dated April 4, 2012 mentioning that the same shall be treated as one month's notice and she 

would be relieved from services i.e. May 4, 2012. According to the Appellant, she received the 

notice on April 16, 2012. Aggrieved by the same, the Appellant brought a writ petition before 



Page 170 of 196 
 

the Hon’ble Madras High Court wherein the single judge directed the respondent university to 

reinstate her. However, the respondent university appealed before the division bench of the 

Hon’ble High Court against the said order which allowed the appeal and held that the writ 

petition filed by the Appellant against Respondent No. 1 was not maintainable as according to 

the Division Bench, Respondent No. 1 is neither a State nor an authority within the meaning 

of Article 12 of the Constitution of India and hence it cannot be subjected to writ jurisdiction 

of the High Court Under Article 226 of the Constitution. Aggrieved by the Judgement and 

Order passed by the division bench of the Hon’ble High Court, the appellant brought this suit 

before the Hon’ble Supreme Court of India in the form of a Special Leave Petition under Article 

136. 

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether S. R. M. University is State under Article 12 of the Constitution of India? 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• The counsel for the petitioner argued that in order to decide whether an entity falls in 

the ambit of Article 226 of the Constitution of India the test is to examine the object 

and purpose for which such body/authority/organization is formed so also the activity 

which it undertakes to fulfil the said object/purpose. 

• The counsel for the petitioner further submitted various commentaries and precedents 

from India and other jurisdictions and submitted whether the concerned body is formed 

for discharging any "Public function" or "Public duty" and if so, whether it is actually 

engaged in any public function or/and performing any such duty. 

• The counsel further submitted that by the virtue of the precedents and tests it is clear 

that the Respondent work of imparting education to students at large" is a "public 

function" Hence; the respondent must be amenable to writ jurisdiction of Article 226. 

• It was also contended that the respondent is a juristic body and it imparts education 

through the force of Section 3 of the University Grants Act, 1956 which grants the body 

status of Deemed University. This would make the respondent amenable to the 

jurisdiction of Article 226. 
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Respondent 

• The counsel for the respondent submitted that if the respondent is brought under the 

ambit of the writ jurisdiction of Article 226 then apart from employees even those who 

are otherwise dealing with Respondent No. 1 would start invoking writ jurisdiction 

which, according to learned Counsel, would open the flood gate of litigation in courts. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

the State includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India 

or under the control of the Government of India 
 

Article 226 

Power of High Courts to issue certain writs 

• Notwithstanding anything in Article 32 every High Court shall have powers, throughout 

the territories in relation to which it exercises jurisdiction, to issue to any person or 

authority, including in appropriate cases, any Government, within those territories’ 

directions, orders or writs, including writs in the nature of habeas corpus, mandamus, 

prohibitions, quo warranto and certiorari, or any of them, for the enforcement of any of 

the rights conferred by Part III and for any other purpose 

• The power conferred by clause (1) to issue directions, orders or writs to any 

Government, authority or person may also be exercised by any High Court exercising 

jurisdiction in relation to the territories within which the cause of action, wholly or in 

part, arises for the exercise of such power, notwithstanding that the seat of such 

Government or authority or the residence of such person is not within those territories 

• Where any party against whom an interim order, whether by way of injunction or stay 

or in any other manner, is made on, or in any proceedings relating to, a petition under 

clause (1), without 

• furnishing to such party copies of such petition and all documents in support of the 

plea for such interim order; and 

• giving such party an opportunity of being heard, makes an application to the High 

Court for the vacation of such order and furnishes a copy of such application to the 

party in whose favour such order has been made or the counsel of such party, the 

High Court shall dispose of the application within a period of two weeks from the 
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date on which it is received or from the date on which the copy of such application 

is so furnished, whichever is later, or where the High Court is closed on the last day 

of that period, before the expiry of the next day afterwards on which the High Court 

is open; and if the application is not so disposed of, the interim order shall, on the 

expiry of that period, or, as the case may be, the expiry of the aid next day, stand 

vacated 

• The power conferred on a High Court by this article shall not be in derogation of the 

power conferred on the Supreme court by clause (2) of Article 32 

 

University Grants Commission, 1956 - Section 3 

Application of Act to institutions for higher studies other than Universities.  

The Central Government may, on the advice of the Commission, declare, by notification in the 

Official Gazette, that any institution for higher education, other than a University, shall be 

deemed to be a University for the purposes of this Act, and on such a declaration being made, 

all the provisions of this Act shall apply to such institution as if it were a University within the 

meaning of clause (f) of section 2. 

 

6. JUDGEMENT IN BRIEF 

The court opined that the term ‘authority’ under Article 226 must be liberally interpreted and 

not like Article 12 which only applies to Article 32 of the Constitution. Article 12 is relevant 

only for the purpose of enforcement of fundamental rights Under Article 32. Article 226 

confers power on the High Courts to issue writs for enforcement of the fundamental rights as 

well as non-fundamental rights. The words "any person or authority" used in Article 226 are, 

therefore, not to be confined only to statutory authorities and instrumentalities of the State. 
 

The Hon’ble Supreme Court of India set aside the Judgement and Order of the Division Bench 

of Hon’ble Madras High Court. 

The court held that when a private entity or body exercises its functions and such functions are 

in the line of public duty and public function then even though such entity is not State it shall 

be deemed as the authority and there shall be a remedy not only under the ordinary law but also 

under the Constitution, by way of a writ petition 

The court further held that an entity or institution which is declared as ‘deemed university under 

Section 3 of the UGC act just as the respondent, then it shall come under the ambit of Article 

12. 
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7. COMMENTARY 

The state is the entity against which one brings forward his/her claims and enforces his/her 

rights. State as defined under Article 12 of the Constitution of India. It is the entity against 

whom the Fundamental Rights are claimed. It may or may not be explicitly mentioned but 

Fundamental rights are positive and negative rights brought against the state. 

The “other authorities” envisaged under Article 12 of the Constitution has been liberally 

interpreted over the years to accommodate and uphold the fundamental rights of the citizens. 

The “other authorities” was restricted to authorities that were either formed under the 

Constitution or by statute as per the case of Electricity Board, Rajasthan SEB v. Mohan Lal. 

However, with the advent and innovation in law, the cases of Ajay Hasia and Ramana Dayaram 

Shetty v. Airport Authority of India laid down further tests and diluted the ambit of other 

authorities. The case of Zee Telefilms v. Union of India further held that if an institution is 

discharging public duty then it is under the ambit of Article 12. 

The present case is another landmark judgement wherein the court has brought the private 

university under the ambit of Article 12 as it is a deemed university under Section 3 of the 

University Grants Commission, 1954. By the virtue of the Rajasthan Electricity board case, 

this judgement seems viable as it is a deemed university under the statutory mandate. It has 

clearly undone every ambiguity but with this precedent, it has also undone the concept of 

Fundamental Rights which were to be brought against State entity only and not “State like 

entity”. The concept of public function has been widened here to encompass a deemed 

university however, expanding its ambit with respect to Part III and Article 32 can lead to 

frivolous and large amounts of litigation. Furthermore, it now allows the entities or people to 

bring every suit which they want a remedy for before the Supreme Court under Article 32 as if 

one reads Article 32 carefully, one may find that it is a right. 

The judgement is however appreciated as the ambit of Article 226 is greater than that of the 

Supreme Court. The ‘authority’ envisaged under 226 can be a private entity for 2 reasons- 1) 

Article 226 gives remedy against infringement of legal rights as well as fundamental rights. 2) 

Article 226 is a power and not a right and hence High courts are not bound to accept each case. 

However, the inclusion of the respondent university in Article 12 merely because it is deemed 

university can lead to loads of litigation and also cases may not directly be linked to Part III 

rights but it shall have to entertain as Article 32 presents itself as right and not power. 

Therefore, such liberalization must be avoided. 
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8. IMPORTANT CASES REFERRED 

• Ajay Hasia v. Khalid Mujib; (1981) 1 SCC 722 

• Ramana Dayaram Shetty v. Airport Authority of India, (1979) 3 SCC 489 

• Electricity Board, Rajasthan SEB v. Mohan Lal, AIR 1967 SC 1857 

• Zee Telefilms v. Union of India, (2005) 4 SCC 649 
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CASE NO. 27 

BCCI 

V. 

CRICKET ASSOCIATION OF BIHAR 

(2016) 8 SCC 535 

BCCI AS A STATE AUTHORITY 

ABSTRACT 

This well-known lawsuit concerns the rights and functions of the Board of Control for Cricket 

in India (BCCI), as well as the role of the BCCI as a "State" under Article 12 of the Indian 

Constitution. Cricket, which is played fervently in India, has always grabbed attention for the 

wrong reasons. Despite the fact that it is associated with a great deal of glamour and attention, 

it has also been the subject of a number of controversies, which have resulted in widespread 

contempt for those in charge of administering the game due to its poor performance in India. 

Conflicts of interest and a lack of transparency are commonly seen to characterise game 

operations, which are detrimental to the game's proper structure in this country. Aside from 

that, doubts about the legal validity of the Board of Control for Cricket in India (BCCI) and 

liabilities deriving from its misuse of power have frequently been raised, attracting the attention 

of the Supreme Court of India. This case summary aims to analyse the case of Board of Control 

for Cricket in India v. Cricket Association of Bihar and determine whether this judgement is 

another example of leniency shown to people associated with the BCCI, or whether an attempt 

has been made to limit the powers of those associated with the board and bring about 

accountability in the board's operations in relation to cricket administration in this country. 
 

1. PRIMARY DETAILS OF THE CASE 

Case No. 
: 

Civil Appeal No. 4235 of 2014 

Jurisdiction : Supreme Court of India 

Case Decided on : July 18, 2016 

Judges : 
Justice T. S. Thakur, Justice Fakir Mohamed 

Kalifulla 

Legal Provisions Involved : Constitution of India – Article 12, 19, 19(1), 32 

Case Summary Prepared By : 
Sakshi Agrawal, 

Indore Institute of Law, Indore 
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2. BRIEF FACTS OF THE CASE 

Cricket is a popular sport in this part of the country. Many cricket fans and followers are 

concerned and concerned about what happens on behalf of the game, leading to charges of 

malpractices and conflicts of interest against those who not only hold positions of responsibility 

in the BCCI, but also own and operate IPL franchises and teams. The truth is that the greater 

people's view of the system is, the lower the tolerance rate for infractions. And cricket, as a 

national pastime as well as a strong unifying force, may alone satisfy the demand for a zero-

tolerance policy against any wrongdoing. 

In a follow-up meeting on September 27, 2008, the BCCI agreed to open the Indian Premier 

League (IPL) and to appoint Mr N. Srinivasan as Secretary to the BCCI. At the same meeting, 

the BCCI revised regulation 6.2.4 with the goal of excluding the IPL and Champions League 

T20 from its authority. In April 2013, Delhi police acquired information concerning the IPL 

spot fixing and charges were filed. An inquiry group chaired by two retired judges was created 

by the BCCI. The Bihar Cricket Association then filed a Public Interest Litigation (PIL) in the 

Bombay High Court. After being upset with the High Court's decision, the Bihar Cricket 

Association filed an appeal with the Supreme Court. 

o The BCCI decided to start the Indian Premier League in 2007. (IPL). 

o In April 2013, Delhi police got evidence about spot fixing in the Indian Premier League 

(IPL), and charges were filed under Sections 420 and 120-B of the Indian Penal Code, 

1860. 

o The Cricket Association of Bihar filed two PILs at the High Court of Bombay in 2013. The 

petitioner filed a writ of mandamus, asking the court to order the BCCI to recall its order 

appointing two retired Madras High Court judges to investigate allegations of betting and 

spot fixing in the IPL levelled against Raj Kundra, owner of the Rajasthan Royals, and 

Gurunath Meiyappan, N. Srinivasan's son-in-law. 

o The petitioner requests that retired Supreme Court judges be appointed to the Panel of 

Probe Committee. 

o The petitioner also asked for the termination of IPL franchises Chennai Super Kings and 

Rajasthan Royals' contracts with BCCI, as well as the start of disciplinary proceedings 

against N. Srinivasan (Current BCCI President). 

o Three appeals were filed in the Supreme Court based on the Bombay High Court 

judgement. 
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o The BCCI and the Cricket Association of Bihar both filed appeals. All of the appeals were 

heard and resolved at the same time. 

o After being dissatisfied with the High Court's judgement, the Bihar Cricket Association 

took their case to the Supreme Court. 

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether BCCI is state under Article 12 of the Indian Constitution? 

II. Whether BCCI is amenable to writ jurisdiction of the High Court under Article 226 of 

the constitution of India? 

 

4. ARGUMENTS OF THE PARTIES 

The Committee then heard the people and franchisees found guilty by the Mudgal Committee 

and, in an order dated July 14, 2015, handed down sanctions that were deemed appropriate and 

proper. In a second report dated December 18, 2015, the Committee evaluated Mr. Sundar 

Raman's role and exonerated him of the charges levelled against him. In a supplementary report 

dated December 18, 2015, the Committee recommended numerous procedures and measures 

that, in its opinion, would streamline the BCCI's operations and potentially prevent any future 

aberrations or issues. We will now go into greater depth about the Committee's findings and 

recommendations, but first, we must point out that after receiving the Committee's report and 

recommendations, we sent notice to the parties to allow them an opportunity to respond. As a 

result, the BCCI has issued its response to the reports and their recommendations. Several other 

groups and people have also intervened, filing answers and objections to the findings and 

recommendations, as well as raising a number of issues. 

At the same time, a number of additional intervenors have backed the Committee's report and 

its recommendations wholeheartedly. Intervening applications by Mr. B. S. Bedi and Mr. Kirti 

Azad, the Cricket Association of Pondicherry, and others, for example, have backed the Justice 

Lodha Committee's recommendations. The respondent Cricket Association of Bihar has also 

expressed support for the proposals, requesting that they be accepted and that directives be 

issued for suitable follow-up action in their implementation. 

We have heard learned counsel for the parties and those appearing for the intervenors for a 

long time. As previously stated, the Committee's mandate was to recommend changes to the 

BCCI's rules and regulations that would, in the Committee's opinion, protect the public's 

interest in cricket, improve ethical standards and discipline in the game, streamline and promote 
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efficiency in BCCI management, provide accessibility and transparency, prevent conflict of 

interest situations, and eliminate political and commercial interference. The Court's directive 

for comprehensive reform of the BCCI's operations and management was based on the legal 

foundation that the BCCI was performing public functions and was thus subject to the rigours 

of 'Public Law,' which required the BCCI to follow the principles of reasonableness, fairness, 

accountability, and transparency. 

The Committee had sent out a lengthy questionnaire to numerous stakeholders, fans, and 

patrons of the game in good faith. The questionnaire was based on the Court's decision in the 

main ruling, the BCCI's existing rules and regulations, and other articles and news stories that 

highlighted problems and loopholes in the country's cricket administration. The questionnaire 

consisted of 135 questions divided into eight categories: (a) Organization, structure, and 

relationship (b) Source and extent of jurisdiction (c) Offices, committees, and elections (d) 

Commercial engagements, contracts, and services (e) Audit, accounts, and finances (f) Player 

welfare and dispute resolution (g) Conflict of interest (h) Oversight and transparency. 

The Committee met for 35 days in Mumbai, Bangalore, Chennai, Kolkata, Hyderabad, and 

New Delhi, allowing representatives from various zones and primary test centres easy access. 

Former captains, international and first-class players, coaches, managers, administrators, 

journalists, talent scouts, authors, lawyers, club owners, selectors, and a former Chief Justice 

of a High Court were among the 75 people interviewed by the Committee in India. Suggestions 

from those who filled out the questionnaire and interacted with the Committee were compiled 

into a report. In addition, the Committee looked into media reports, films, published material, 

draught legislation, books, and articles, as well as several unsolicited missives from cricket 

fans, local experts, and administrators concerning how mismanagement was rampant across 

the country. Defalcation and syphoning of funds, opaque administration, blatant favouritism, 

and political influence appear to have been reported to the Committee in practically all State 

Associations, varied only in degree from place to place. The Committee conducted a 

comparative review of international sports policy, including how it was structured in their 

constitutions, electoral processes, and overall management, as well as what safeguards were in 

place to prevent conflicts of interest and enforce ethics. 
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5. LEGAL ASPECTS INVOLVED IN THE CASE 

'In this part, unless the context otherwise requires, ‘the State’ includes the Government and 

Parliament of India, the Government and Legislature of each of the States, and all local or other 

authorities within the territory of India or under the control of the Government of India,' 

according to Article 12 of the Indian Constitution. 

In the case of R. D. Shetty, the Supreme Court decided that there is no simple criteria for 

dividing corporations into those that are government instrumentalities or agencies and those 

that are not. The Court listed the following five criteria for determining whether a body is 

within the concept of a state as defined in Article 12 of the Constitution: 

Financial aid provided by the state, as well as the amount of such assistance Any other forms 

of assistance, whether regular or extraordinary. 

The nature and scope of the state's control over the corporation's management and policy. 

The corporation's monopoly status, whether granted or maintained by the state, and the services 

it performs, whether public or closely tied to governmental functions, will establish if it is a 

state instrumentality or agency. 

The BCCI was ruled out of the purview of being an 'Instrumentality of the State' by the Court 

in this instance, based on the aforementioned factors. These tests, however, are not conclusive, 

as the Court has stated repeatedly. 

6. JUDGEMENT IN BRIEF 
 

In the first issue, a two-judge bench consisting of Justice T. S. Thakur and Justice F. M. Ibrahim 

Kalifullagive referred to the case Zee Telefilms Ltd. and Anr. v. Union of India and Ors.22, in 

which the court held that BCCI was not a "State within the meaning of Article 12" with a 3:2 

majority, and that the Board was neither created by statute nor a in practise, the government 

offered financial aid to the board, and even when the board did have a monopoly position in 

the field of cricket, that status was neither conferred or secured by the state. As a result, there 

is no unavoidable state control. If there is any control, it will only be regulatory in nature, since 

it applies to other relevant bodies. All of the board's functions are neither public nor strongly 

 
22(2005) 4 SCC 649 
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tied to governmental functions. The Board was not established through the transfer of a 

government-owned firm, and it was a self-governing entity. 

2. In the second issue, the court held that the Board was not governed financially, technically, 

or administratively by or subject to control by the Government in order to bring it within the 

definition of 'State' as defined in Article 12 of the Constitution, based on the tests laid out in 

Pradeep Kumar Biswas's case. Following the referral of the prior case, the court in the current 

case decided that, while the BCCI is not a "State" within the meaning of Article 12, it is subject 

to writ jurisdiction. 

7. COMMENTARY 
 

Following a liberalised policy and the advent of the IPL in particular, the BCCI has become 

India's and the world's largest and wealthiest sports organisation. It regulates cricket games at 

all levels in India and develops rules and regulations that cover all areas of the sport. The 

Supreme Court's decision in BCCI v. Cricket Association of Bihar was addressed in this case, 

and it ruled that BCCI was not subject to a writ in infringement of fundamental rights under 

Article 32, but was instead entitled to use Article 226 if any statute, including fundamental 

rights, was violated. This judgement established that, in view of the Board's vast and 

unrestricted powers in the realm of cricket, it is evident that it performs public functions and, 

moreover, that it has the government's implicit permission because all of its actions are 

supported by the Indian government. 

8. IMPORTANT CASES REFERRED 

• Ajay Hasia v. Khalid Mujib, (1981) 1 SCC 722 

• Zee Telefilms Ltd. and Anr. v. Union of India and Ors., (2005) 4 SCC 649 

• R. D. Shetty v. Union of India, 1979 AIR 1628 

• Zee Telefilms v. Union of India, (2005) 4 SCC 649 
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CASE NO. 28 
 

SANJAYA BAHEL 

V. 

UNION OF INDIA & OTHERS 

2019 SCC ONLINE DEL 8551 

UNITED NATIONS UNDER ARTICLE 12 
 

ABSTRACT 

Sanjaya Bahel (Petitioner) was a member of staff with the United Nations Organization. 

He was charged with misbehavior and suspended from duty for three months without pay. The 

petitioner was indicted in front of the United States Federal Court. On the request of the United 

States Attorney, the petitioner's protection was waived without waiting for the completion of 

due process under Staff regulation, and the petitioner was arrested by the FBI. The petitioner 

was granted bail in November 2006. On November 29, 2006, the petitioner's deferment was 

extended for three months without pay. The petitioner's trial began before the US Federal Court 

in 2007, and the court convicted him and sentenced him to 97 months in prison and two years 

of mandatory trial. After his deportment to India, he wrote a letter to the Ministry of External 

Affairs in November 2018 requesting permission to initiate legal action against the United 

Nations Organization (UNO) under Section 86 of the Civil Procedure Code of 1908. The 

provision states that a foreign state may be sued in any court with the Central Government's 

consent. The Ministry responded that the consent of the Government of India is not required to 

file a legal suit against the United Nations because it is not a foreign state but rather an internal 

organization. It did, however, state that the UNO and its officials are protected by the United 

Nations (Privileges and Immunities) Act of 1947. It also stated that under Section 2 of Article 

II of the Schedule of Acts of 1947, the United Nations has immunity from all forms of legal 

process, except where it has expressly waived its immunity in any particular case. The Delhi 

High Court ruled that the United Nations is not a state under Article 12 of the Indian 

Constitution and is not amenable to its jurisdiction under Article 226 of the Indian Constitution. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : 
W. P. (C) 981 of 2019 & CM APPL. 4407 of 2019 & 

6592 of 2019 

Jurisdiction : High Court of Delhi 
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Case Decided On : May 15, 2019 

Judges : Justice Suresh Kumar Kait 

Legal Provisions Involved : 

Constitution of India - Article 12, 226; 

Civil Procedure Code of 1908 - Section 86; 

United Nations (Privileges and Immunities) Act, 1947 - 

Section 2 of Article II of the Schedule of the Act, 1947; 

Case Summary Prepared By : 
Rishav Khetan 

Christ (Deemed to be University), Bangalore 

 

2. BRIEF FACTS OF THE CASE 

On August 9, 1995 for the position of Senior Procurement Manager, in Purchase and Transport 

Service for a 5-months contract. The petitioner applied for clearances and approval for the job 

in accordance with Government of India (GOI) policy. The petitioner was granted permission 

by the Ministry of Defence (Finance) and the Ministry of External Affairs. However, the 

petitioner learned from media reports in December 2005 that he is being investigated for 

allegedly favouring Indian companies through the use of "questionable technicalities" that 

resulted in the award of various contracts to various companies. On August 31, 2006, the 

United Nations' Division for Organizational Development, OHRM, charged the petitioner with 

misconduct and suspended him from duty without pay for three months. The petitioner was 

also asked to submit any written explanations he may wish to provide. On October 17, 2006, 

the petitioner filed his response to the report dated August 31, 2006. On November 1, 2006, 

the petitioner's immunity was waived at the request of the United States Attorney without 

waiting for the completion of due process under Staff regulation, and the petitioner was arrested 

by the FBI. The petitioner was granted bail on November 2, 2006. On May 21, 2007, the 

petitioner's trial began before the US Federal Court, and the court convicted the petitioner and 

sentenced him to 97 months in prison and two years of mandatory probation, as well as 

imposing restitution in the amount of USD 846067.63 in outside legal fees incurred by 

respondent no. 2 and USD 86098.36 of the petitioner's salary. The petitioner, who was 

dissatisfied with the Federal Court's decision, filed an appeal on December 23, 2008. On 

October 26, 2011, the Second Circuit Court dismissed the petitioner's appeal. The petitioner 

then filed a review petition before En Bane, expressing his dissatisfaction with the Second 

Circuit Court's decision. However, the case was dismissed in February of 2012. Following that, 

on June 26, 2013, the petitioner petitioned the US Federal Court under Title 28 Section 2255 
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of the United States Code to vacate, set aside, or correct the sentence. However, the petitioner 

was only released on May 24, 2014, after serving a sentence, and on May 28, 2014, he was 

deported to India. 

On November 15, 2018, the petitioner wrote to the Ministry of External Affairs in New Delhi, 

requesting permission to initiate legal action against respondent nos. 2 and 3 under Section 86 

of the Civil Procedure Code, 1908. The aforementioned Ministry stated in its reply dated 

January 2, 2019 that the consent of the Government of India is not required to initiate a legal 

suit against respondent because it is not a foreign state and is only an internal organisation. 

Respondent and its officials, on the other hand, are immune under the United Nations 

(Privileges and Immunities) Act of 1947. The petitioner's counsel argued before the court that 

the Latin maxim ubi jus ibi remedium applied to the maintainability of the writ petition. Which 

means that if there is a right, there must be a remedy attached to it; it is established law that no 

one should be left without a remedy, and the petitioner has exhausted all of his remedies and 

made every effort to invoke the prescribed provision for an appeal on the due process. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether ‘UNO’ be declared as state under Article 12 of Indian Constitution? 

II. Whether 'UNO' amenable to the jurisdiction of this country under Article 12 of the 

Constitution of India? 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 

The petitioner's Council argued that Section 2 of Article II of the Schedule to the Act of 1947, 

which grants the respondent blanket immunity to waive its responsibilities, is something that 

makes the respondent a judge in its own cause and thus goes against the basic tenets of the 

justice delivery system. According to the council, no immunity can be infallible or absolute in 

all circumstances. 

Furthermore, the counsel contended that the petitioner is not seeking any relief for which the 

respondent is required to invoke the immunity granted to it under the 1947 Act. Rather, the 

petitioner seeks to invoke this court's writ jurisdiction to challenge the respondent's failure to 

follow the due process required to ensure a free and fair disciplinary process while the 

petitioner was serving as a United Nations officer. 
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Learned senior counsel also contends that the court (Delhi H.C.) has jurisdiction to issue 

whatever directions it deems necessary to ensure that the wrongs committed by respondents are 

rectified. 

Petitioner counsel also claimed that respondent was established on October 24, 1945, following 

the signing of the UN Charter by its Member States. The Government of India has given 

respondent statutory status by ratifying the UN Charter and enacting legislation through Act 

No. 46 of 1947, i.e. the United Nations (Privileges and Immunities) Act, 1947. However, the 

respondent not only violated its own Staff Rules (ST/SGB/2002/1) (attached as Annexure P-

28), but also flagrantly violated Section 18(a) of Article V of the Schedule to the Act of 1947. 

Respondent has violated the petitioner's fundamental rights guaranteed by the Indian 

Constitution, as well as the objectives of the United Nations Charter, through their actions and 

omissions. 

Learned senior counsel further contends that the immunity granted to respondent and its 

officials under the Act of 1947 can only be invoked if any legal action is taken against them by 

a person who has no direct connection to the respondent, whereas in the present case, the 

petitioner was an employee of the respondent. As a result, there can be no doubt about the 

requirement of respondent waiving immunity for the current Writ petition. 
 

Respondent 

Mr. Ahulwalia, the respondents' counsel, contends that, under the settled proposition of law, 

the UNO is not a state under Article 12 of the Indian Constitution and is not subject to the 

jurisdiction of this country. 

He also claims that a similar issue was heard by this Court in Civil Writ Petition No. 4312 of 

1998, titled M/s. Hindustan Engineering & General Mazdoor Union (Regd) & Ors. Vs. Union 

of India & Ors.: ILR (2000) II Delhi 353. 

As a result, Mr. Ahulwalia contends that, under the settled proposition of law, the UNO is not 

a state under Article 12 of the Indian Constitution and is not subject to the jurisdiction of this 

country. As a result, the current petition is unsustainable. 
 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

On November 15, 2018, the petitioner wrote to the Ministry of External Affairs in New Delhi, 

requesting permission to file a lawsuit against respondents 2 and 3 under Section 86 of the Civil 

Procedure Code, 1908. In its response dated January 2, 2019, the aforementioned Ministry 

stated that the consent of the Government of India is not required to initiate a legal suit against 
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respondent because it is not a foreign state and is only an internal organisation. Respondent 

and its officials, on the other hand, are exempt under the 1947 United Nations (Privileges and 

Immunities) Act. The petitioner's counsel argued in court that the Latin maxim ubi jus ibi 

remedium applied to the writ petition's maintainability. That is, if there is a right, there must be 

a remedy attached to it; it is established law that no one should be left without a remedy, and 

the petitioner has exhausted all of his remedies and made every effort to invoke the prescribed 

provision for a due process appeal. Petitioners' counsel further contends that the immunity 

granted to the respondent and its officials under the Act of 1947 can only be invoked if any 

legal action is taken against them by a person who has no direct connection/relationship to the 

respondent, whereas in the present case, the petitioner was an employee of the respondent. As 

a result, there can be no doubt about the requirement of respondent waiving immunity for the 

current Writ petition. 

On the other hand, Mr. Anurag Ahluwalia, learned standing counsel (Central Government) 

appearing on behalf of respondent, UNO has immunity from all forms of legal process except 

insofar as it has expressly waived its immunity in any particular case, which is reproduced as 

follows: 

"Section 2. The United Nations, its property and assets wherever located and by whomsoever 

held, shall enjoy immunity from every form of legal process except in so far as in any particular 

case it has expressly waived its immunity. It is, however, understood that no waiver of 

immunity shall extend to any measure of execution." 

He also referred to Civil Writ Petition No. 4312 of 1998, titled M/s. Hindustan Engineering & 

General Mazdoor Union (Regd) & Ors. Vs. Union of India & Ors.: ILR (2000) II Delhi 353, 

in which this court held that the United Nations Organization is a conglomerate of 61 member 

countries and that no organisation of the United Nations, which is an international body, can 

be treated as an "instrumentality" and or an "agency" 

 

6. JUDGEMENT IN BRIEF 
 

The Delhi High Court ruled in Sanjaya Bahel v. Union of India & Others that the United 

Nations is not a State under Article 12 of the Indian Constitution and is not subject to its 

jurisdiction under Article 226 of the Constitution. 

According to the court, an organisation of the United Nations that is an international body 

should not be treated as an "instrumentality" or an "agency" of the government. 

Part III of our constitution contains a long list of fundamental rights, beginning with Article 12 

and ending with Article 35. 
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The need for a just society motivates us to protect our fundamental rights. 

With great power comes greater risk of abuse, and in order to protect individuals' rights and 

freedoms from the actions of the state itself, constitutional protection is required. 

However, in order to delve deeper into the concept, it is necessary to first investigate the 

definition of "state." 

 

7. COMMENTARY 
 

The Delhi High Court ruled in Sanjay Baghel v. Association of India and others that the United 

Nations isn't a state within the meaning of Article 12 of the Indian Constitution and thus isn't 

agreeable to the court's jurisdiction under Article 226 of the Indian Constitution. While 

rejecting the appeal, Justice Suresh Kumar Kait alluded to the court's decision in Ms. Hindustan 

Engineering and General Mazdoor Union and ORS v. State of India, in which the court held 

that the United Nations, a global body, should not be treated as an instrument or potentially an 

organisation of the government. 

 

8. IMPORTANT CASES REFERRED 
 

• Thalappalam Service Cooperative Bank Limited and Others v. State of Kerala and 

Others, [2013] 16 SCC 82 

• University of Madras v. Shanta Bai, AIR [1954] Mad 67 

• Ujjammabai v. The State of U.P., [1962] AIR 1621 

• Rupa Ashok Hurra v. Ashok Hurra, AIR [2002] SC 1771 

• S. P. Gupta v. Union of India, AIR [1982] SC 149 
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CASE NO. 29 
 

A2Z INFRASERVICES LTD & ANR. 

V. 

NDMC 

2021 SCC ONLINE SC 3112 

WORLD BANK UNDER ARTICLE 12 
 

 

ABSTRACT 

The term "state" is defined in Article 12 of the Indian Constitution as "the union and state 

governments, the Parliament and state legislatures, and all local or other authorities inside India 

or under the supervision of the Indian government." The Delhi High Court bench of Justice 

Vipin Sanghi and Justice Jasmeet Singh ruled in this case that the World Bank is not a 

government agency and that in order to be a government agency, a body must be under 

"pervasive and actual control" of the Government of India. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Special Leave Appeal No. 8636 of 2021 

Jurisdiction : High Court of Delhi 

Case Decided On : October 12, 2021 

Judges : Justice Vipin Sanghi, Justice Jasmeet Singh 

Legal Provisions Involved : Constitution of India - Article 12, 14, 226 

Case Summary Prepared By : 
Rishav Khetan 

Christ (Deemed to be University), Bengaluru 

 

2. BRIEF FACTS OF THE CASE 

NDMC had rejected the petitioner's bid while disqualifying it from participating in any re-

tendering process because the petitioner was debarred by the World Bank and had failed to 

disclose this fact in the undertaking submitted in accordance with clause 20(r) of the tender 

conditions. This clause required the petitioner to provide assurances that it was not blacklisted 

or barred by any government agency. 

In the present matter, the question for consideration was: 
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Whether World Bank could be considered as a “Government Agency” in terms of clause 

20 (r) of the tender conditions 

Counsel for the NDMC argued that the World Bank has Indian representatives on its board, 

including the Union Finance Minister, and that the Government of India has voting rights in 

the World Bank, so it could be classified as a government agency. Senior Counsel for the 

petitioners, on the other hand, argued that in order for the World Bank to be classified as a 

"Government Agency," it must be established that it acts as an agent of the Government of 

India. The petitioners cited decisions in which it was determined that the World Bank was not 

a Government Authority under Article 12 of the Indian Constitution and that no writ could be 

issued against the World Bank. 
 

The first respondent issued a tender for a specific project in which A2Z Infraservices Ltd. took 

part. On September 30, 2021, NDMC rejected the Petitioner's bid for the Project on the grounds 

that the Petitioner failed to disclose that it was debarred by the World Bank from March 17, 

2021 to November 11, 2024. According to the NDMC, the Petitioner was required to submit 

an undertaking under Clause No. 20(r) of the Request for Proposal document that it had not 

been blacklisted or debarred by any government agency in the recent past, and that the 

debarment remained in effect as of date. The NDMC also referred to RFP Clause 55, which 

authorised the NDMC to remove any bidder who submitted incorrect information in its bid. 

 

Dissatisfied with the NDMC decision, the Petitioner filed the current writ petition in the High 

Court, seeking, among other things, the following reliefs: 
 

• To begin, issue an appropriate writ, order, or direction to quash and set aside the 

NDMC's decision disqualifying and prohibiting the Petitioner from participating in any 

re-tendering for the Project. 

• Second, issue an appropriate writ, order, or direction to NDMC to consider the 

Petitioner's bid in accordance with the terms of the RFP document. 
 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether World Bank could be considered as a “Government Agency” in terms of 

clause 20 (r) of the tender conditions? 
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4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

• The Petitioner challenged NDMC's decision to bar it from participating in the Project's 

re-tendering on the grounds that the World Bank could not be considered a government 

agency under Clause 20(r) of the tender conditions. 

• According to the Petitioner, in order for the World Bank to be considered a government 

agency, it must be proven that the World Bank acts as an agent of the Government of 

India. It was argued that an agent is bound by the principal's instructions. As a result, 

the Petitioners contended that the World Bank could not be considered a government 

agency. 

• The Petitioner relied on a decision by the Court of Appeals for the Federal Circuit in 

Case No. 2008-3004, Philip W. Sedgwick v. Merit Systems Protection Board, in which 

an American Court determined that the World Bank was not a federal agency. 

• The Petitioner also relied on previous decisions holding that the World Bank was not 

an authority under Article 12 of the Indian Constitution, and thus no writ could be 

issued against it. Finally, the Petitioner cited the decision in M/s GVR Infra Projects v. 

Union of India & Anr. as authority. The learned Single Judge in that case rejected 

NHAI's submission equating World Bank to the Central or State Governments of India, 

or an entity controlled by GO1. 
 

Respondent 
 

• The NDMC claimed that the World Bank had Indian representatives on its board, which 

included the Union Finance Minister. Furthermore, the Indian government had voting 

rights at the World Bank. As a result, the World Bank would be classified as a 

government agency. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

the State includes the Government and Parliament of India and the Government and the 

Legislature of each of the States and all local or other authorities within the territory of India 

or under the control of the Government of India. 
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Article 14 

Equality before the law and equal protection under the law are guaranteed by this article of the 

Indian Constitution. It declares that everyone is equal before the law and should get equal 

protection under the law, and that no one should be discriminated against because of their 

religion, race, caste, sex, or birthplace. 

 

Article 226  

enables the high courts to issue directions, orders, or writs, including writs in the form of habeas 

corpus, mandamus, prohibition, quo warranto, certiorari, or any of them, to any person or 

authority, including the government 

 

6. JUDGEMENT IN BRIEF 
 

The World Bank, or any other international body that has debarred the petitioner, cannot be 

considered a "government agency," according to the High Court. This is due to the fact that no 

international body is bound by any directives issued by the Indian government. They are not 

considered State or other authority within the meaning of the said expressions under Article 12 

and 226 of the Indian Constitution because the Government of India has no actual or pervasive 

control over their affairs. As a result, they have been held not amenable to the High Court's 

writ jurisdiction. 

The tender's Clauses 20(r) and 55, according to the court, were penal in nature because they 

purported to bar bidders who failed to disclose their debarment by a government agency. As a 

result, they had to be interpreted very carefully. 

The World Bank cannot be considered a government agency because it is not one in the 

traditional sense. 

The term "government agency" cannot be construed in this context to include bodies like the 

World Bank. 

 

7. COMMENTARY 
 

The petitioner cannot be excluded from the re-tendering process unless the respondent amends 

the tender terms and conditions to specifically exclude all bidders who have been barred by 

international bodies such as the World Bank. It is common practise in public tenders to request 

an undertaking from bidders stating that they have not previously been debarred or blacklisted 

by any government or government body. It is common practise to eliminate bidders based on 

their previous performance. Such tenders also include a clause that allows the tenderee to bar 
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any bidder from participating in the bidding process in the future if it has previously been 

blacklisted. Given the penal nature of these tender conditions, they must be strictly interpreted. 

Any corporation's debarment has serious consequences for its business. Most of the time, such 

companies are automatically disqualified from participating in most other public tenders that 

require an assurance that the company has an unblemished track record of performance and has 

not previously been blacklisted. In the instant case, the High Court correctly held that the World 

Bank could not be equated with a government agency and left the door open for NDMC to 

amend its tender conditions. 

 

8. IMPORTANT CASES REFERRED 

• Ramana Dayaram Shetty v. The International Airport Authority 

• Sabhajit Tewary v. Union of India & Ors. 

• U.P. Warehousing Corporation v. Vijay Narain 

• Miss Nishi Maghu v. State of Jammu and Kashmir & Ors. 

• D. Shetty v. International Airport Authority, (AIR 1979 SC 1628) 

• State of West Bengal v. Anwar Ali Sarkar, AIR 1952 

• Naresh Shridhar Mirajkar v. State of Maharashtra, AIR 1967 

• A. R. Antular v. R.S. Nayak, AIR 1998 

• Pradeep Kumaqr Biswas v. Indian Institute of Chemical Biology, (2002) 

• G. Bassi Reddy v. International Corps Research Institute, 2003 

• Rupa Ashok Hura v. Ashok Hurra, AIR 2002 

• Zee Telefilms v. UOI, AIR 2005 
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CASE NO. 30 

KISHORE MADHUKAR PINGLIKAR 

V. 

AUTOMOTIVE RESEARCH ASSOCIATION OF INDIA 

MANU/SCOR/42474/2022 

HOLISTIC APPROACH UNDER ARTICLE 12 

ABSTRACT 

The following is a case summary of the case of Kishore Madhukar Pinglikar v. Automotive 

Research Association of India. The case is a landmark judgement to understand what are the 

parameters which must be analysed for a body to be under Article 12 of the Constitution of 

India. Article 12 of the Constitution of India provides for the definition of ‘State’ applicable to 

Part III of the Constitution. Part III of the Constitution envisages the Fundamental Rights which 

are the rights of citizens against the Government and the State and to ensure Constitutionalism 

and a check and balance on the Government. Article 12 is the gateway of these rights. It 

envisages the entities on which an act of violation of Fundamental Rights can be brought 

against. One may interpret Article 12 as the institutions upon whom the duty of upholding 

Fundamental Rights is levied. According to Article 12, the entities which are considered to be 

the State for the purposes of Part III are- The government of the States and the Union, the 

Legislature of the States and the Parliament, all local and other authorities within the territory 

or control of Government of India. The judiciary has been liberal in approach towards the 

phrase ‘other authorities’ placed in Article 12 to accommodate entities and authorities to protect 

the interests and Fundamental Rights of the Citizens and to keep a check on the arbitrariness 

of the Government. The Court has laid down various tests over the years in order to determine 

the ambit of the phrase. Similarly, Article 226 of the Constitution empowers the High Courts 

to issue writs against any ‘individual’ or ‘authority’. The present case is one such landmark 

judgement wherein it was an appeal before the Supreme Court of India against an order of 

Bombay High Court to see if the body in question was under the ambit and scope of Article 

12.  

1. PRIMARY DETAILS OF THE CASE 

Case No. 
: Civil Appeal No. of 2022 (Arising out of Special Leave 

Petition (C) No. 6637 of 2019) 

Jurisdiction : Supreme Court of India 
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Case Decided on : February 10, 2022 

Judges : Justice Sanjiv Khanna, Justice Bela M Trivedi 

Legal Provisions Involved 
: Constitution of India - Article- 12, 136; 

University Grants Commission Act, 1956 - Section 3 

Case Summary Prepared By 
: Rishi Raj 

Symbiosis Law School, Noida 

 

2. BRIEF FACTS OF THE CASE 
 

In this case, the Appellant has brought an appeal against the order23 of Bombay High Court in 

which the High Court has refused to consider the respondent entity under the ambit of Article 

12. The Appellant filed the case based on various facts in the articles of association and 

memorandum of the defendant and stated that defendant is a body or state instrumentality under 

Article 12. The appellant has contended that since Article 24 of the memorandum read with 

Article 42 and 43 President of the council can refer a question to the Department of Heavy 

Industry, Government of India and place the comments received before the Council. As per 

Article 43(b), in the event of disagreement between the representative of the Ministry of 

Finance and the President of the Council on finance matters beyond the delegated powers of 

the Ministry/Department of the Government of India, the matter may be referred to the Ministry 

of Heavy Industries and Public Enterprises, Department of Heavy Industry and Government of 

India to process for an appropriate decision. Hence, the said entity is an instrumentality is state 

under Article 12. However, the Hon’ble Bombay High Court refused to consider the respondent 

entity under the ambit of Article 12. Aggrieved by the Judgement and Order passed by the 

Hon’ble High Court, the appellant brought this suit before the Hon’ble Supreme Court of India 

in the form of a Special Leave Petition under Article 136. 

 

3. ISSUE INVOLVED IN THE CASE 

I. Whether Automotive Research Association of India is under Article 12 of the 

Constitution of India? 

 

 

 

 
23 Judgment and Order dated 24-10-2018 in WP No. 5195/2015 passed by the High Court of Judicature at Bombay 
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4. ARGUMENTS OF THE PARTIES 

Appellant 

• The counsel for the appellant argued that Rule 126 of the Central Motor Vehicles Rules, 

1989, which requires that every manufacturer or importer of the motor vehicle shall 

submit the prototype of the vehicle to be manufactured or imported by him to specified 

Associations/Authorities for issuance and grant of certificate by that agency for 

compliance of the provisions of the Motor Vehicle Act and Rules. 

• The counsel for the appellant further submitted before the Hon’ble Court by placing 

reliance on paragraph 32 and 33 of the decision authored by N. Santosh Hegde, J. in 

Zee Telefilms Ltd. and another. v. Union of India and others, (2005) 4 SCC 649 and 

submitted that the respondent Association is performing public functions and thus 

would be amiable to Writ proceedings under Article 226 of the Constitution of India 

 

Respondent 

• The present Judgement and Order does not specify any of the arguments and 

submissions placed by the counsel of Respondent. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

Article 12 

This Article defines the State and its constituents with respect to Part III and Part IV of the 

Constitution which are the Fundamental Rights and Directive Principles of State Policy 

respectively. 
 

Article 226 

Article 226 enables the high courts to issue directions, orders, or writs, including writs in the 

form of habeas corpus, mandamus, prohibition, quo warranto, certiorari, or any of them, to any 

person or authority, including the government 

 

6. JUDGEMENT IN BRIEF 

 

The court opined that it is to be seen that form of a body to be understood as 'State' is certainly 

not an inflexible arrangement of standards. What is to be seen is whether in the body is 

financially, functionally and administratively dominated by or under the control of the 

Government, yet in the event that the control is simple administrative, whether under statue 

etc., it won't make it to the body a State. The presence of some element of public duty or 
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function would not by itself suffice for bringing a body within the net of Article 12. The exact 

words of the division bench of the Supreme Court to highlight this were- “An overall and 

holistic view of the functions and activities, including the primary function(s), should be taken 

into consideration”. 

The Supreme Court of India upheld the Judgement and Order of Bombay High Court. The 

Supreme Court of India held that Automotive Research Association of India is not a 'State' 

under Article 12. The Court while arriving on the current ratio went into the details of the 

Memorandum of Association of the respondent-Association. The court observed and noted that 

the respondent Association is an autonomous body registered under the Societies Registration 

Act, 1860 and a Public Trust under the Maharashtra Public Trusts Act, 1950. The court noted 

that that the government did not have any say in forming and establishing the respondent 

Association, which came into existence in 1966. The government had no role and had not made 

any capital contribution towards its setting up. According to the court, the respondent 

Association is not under central government's control, and the supervision is restricted and 

confined to specific features that do not have the impact of deep and pervasive central 

government's control. 

 

7. COMMENTARY 
 

The state is the entity against which one brings forward his/her claims and enforces his/her 

rights. State as defined under Article 12 of the Constitution of India. It is the entity against 

whom the Fundamental Rights are claimed. It may or may not be explicitly mentioned but 

Fundamental rights are positive and negative rights brought against the state. The “other 

authorities” envisaged under Article 12 of the Constitution has been liberally interpreted over 

the years to accommodate and uphold the fundamental rights of the citizens. The “other 

authorities” was restricted to authorities that were either formed under the Constitution or by 

statute as per the case of Electricity Board, Rajasthan SEB v. Mohan Lal. However, with the 

advent and innovation in law, the cases of Ajay Hasia and Ramana Dayaram Shetty v. Airport 

Authority of India laid down further tests and diluted the ambit of other authorities. The case 

of Zee Telefilms v. Union of India further held that if an institution is discharging public duty, 

then it is under the ambit of Article 12. In the present case, as per the observation of the court, 

merely one function assigned to the respondent Association, which is not the primary and forms 

a small fraction of their activities and functions performed by the respondent Association, 

would not matter. An overall and holistic view of the functions and activities, including the 

primary function(s), should be taken into consideration. It is indeed the correct approach when 
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we look at entities and instrumentalities. The court has rightfully provided for guidelines as to 

what must be taken into account and there must be a holistic approach when one has to analyse 

the instrumentalities to understand if an entity comes under state or not. The court rightly held 

that one aspect or one feature/function of any institution which is supervised by or is under 

direct or indirect control of the Government must not make such institution under the ambit of 

Article 12. When we read Article 12 which defines state with respect to Part III of the 

Constitution which is the part contained of Fundamental Rights must be read and interpreted 

carefully. While courts have often shown a liberal approach to support the fundamental rights 

movement and the rights of people, it is essential that even Article 12 entities are given certain 

privileges to exercise their power in people’s welfare. Furthermore, a careful segregation 

between Article 12 and non-article 12 entities is essential to strike a balance and this judgement 

is rightly so as it effectively provides for guidelines as to what constitutes an entity under 

Article 12 and what are the functions and criteria’s one should look for in order to ascertain the 

same. 

 

8. IMPORTANT CASES REFERRED 

• Ajay Hasia v. Khalid Mujib, (1981) 1 SCC 722 

• Ramana Dayaram Shetty v. Airport Authority of India, (1979) 3 SCC 489 

• Electricity Board, Rajasthan SEB v. Mohan Lal, AIR 1967 SC 1857 

• Zee Telefilms v. Union of India, (2005) 4 SCC 649 
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